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REPORT OF THE ATTORNEY GENERAL’S NATIONAL 
COMMITTEE TO STUDY THE ANTITRUST LAWS 


WEDNESDAY, APRIL 27, 1955 


Unirep Srates SENATE, 
SELECT COMMITTEE ON SMALL BUSINESS, 
Washington, D.G. 

The select committee met, pursuant to notice, at 10 a. m., In room 
301, Senate Office Building, Senator John Sparkman (chairman) 
presiding. 

Present: Senators Sparkman, Long, Humphrey, Thye, Schoeppel, 
Duff, and Goldwater. 

Also present: Walter B. Stults, staff director; Robert A. Forsythe, 
chief counsel, and Philip Jehle, counsel. 

The CuHairMANn. Let the committee come to order, please. 

We will get started. Some 2 or 3 other members are expected to 
be present and, I suppose, will be coming in presently. 

This morning, the Senate Small Business Committee opens the 
first phase of its study of the recently released Report of the Attorney 
General’s National Committee To Study the Antitrust Laws. ‘To- 
day’s witnesses will be members of that committee, which was ap- 
pointed on August 27, 1953, by Herbert Brownell, Jr., the Attorney 
General, for the purpose of making—I quote— 


a thoughtful and comprehensive study of our antitrust laws. 


At the time the committee was appointed, President Eisenhower 
stated that he hoped the group would—I quote his words— 
provide an important instrument to prepare the way for modernizing and 
strengthening our laws to preserve American free enterprise against monopoly 
and unfair competition. 

The idea of establishing such a group for an overall study of the 
effectiveness of our antitrust laws was a welcome one to those of 
us in Congress who had become increasingly concerned whether our 
laws of 1890 and 1914 were equipped to handle the present economic 
situation. During the succeeding months however, press reports of 
the tentative findings of the antitrust committee alerted many of 
us to the fact that such a group could lessen the protection given to 
small business by the antitrust laws as well as strengthen and modern- 
ize those statutes. 

On March 31, 1955, the report of the Attorney General's committee 
was transmitted to Mr. Brownell and released to the public. Through 
the courtesty of Judge Barnes, I had received a copy of the report 
several days prior to March 31 and my first hurried perusal convinced 
me that there were findings and recommendations within its 393 
pages which did not coincide with my own views and, as I felt, with 
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the views of the Small Business Committee on the best way to guar- 
antee the continued vigor of our competitive, free-enterprise, eco- 
nomic system. Furthermore, certain sections seemed to have been 
composed in the vacuum of philosophical or abstract reasoning rather 
than based on the hard facts of practical reality. These seemed to 
ignore the very real problems and needs of the more than 4 million 
small businesses in the United States. I am the first to admit that 
some of our laws do not jibe 100 percent with a pure capitalistic 
economy; on the other hand, we do not live and work in a perfect 
world and until the millenium arrives, I feel that the economic facts 
of life must be faced. 

It is the hope of the Senate Small Business Committee that these 
hearings will bring out for close inspection the various legislative 
recommendations of the Attorney General’s committee. Perhaps even 
more important is our desire to determine what executive actions are 
likely to be taken as a result of the antitrust report. It is my feeling 
that changing a law and subverting congressional intent through ad- 
ministrative interpretation and administrative action is dangerous and 
contrary to our constitutional system. Therefore, we shall try to 
delineate any area in which such action might be contemplated and 
to focus the light of congressional inquiry on that subject before we 
are faced with a fait accompli. 

Today we will hear from 1 of the 2 cochairmen and also from 2 of 
the members of the Attorney General’s Committee. Tomorrow and 
Friday, the committee will receive testimony from 10 or 12 representa- 
tives of national organizations which have followed closely for many 
years the administration of our antitrust laws and whose members 
have a large stake in those laws. 

After these 3 days of hearings before the full Small Business 
Committee, subsequent hearings will be held on various specific phases 
of the report by our Subcommittee on Monopoly, headed by Senator 
Russell B. Long (Democrat, Louisiana) and . our Subcommittee on 
Retailing, Distribution, and Fair Trade Practices, of which Senator 
Hubert H. Humphrey (Democrat, Minnesota) is chairman. An- 
nouncements of their schedules will be made later. 

By the way, I referred to one of the cochairmen; I assume we have 
only one here. We had also invited the other chairman, Dr. S. 
Chesterfield Oppenheim, to be here, but he was unavoidably detained. 
He called me over the telephone a few days ago and expressed his 
regrets. I had still hoped he might be present, but we do have Judge 
Barnes, who will be our first witness, the Honorable Stanley Barnes, 
Assistant Attorney General in Charge of the Antitrust Division, and 
cochairman of the Attorney General’s National Committee To Study 
the Antitrust Laws. Following Judge Barnes, the committee will 
call Prof. Louis B. Schwartz of the University of Pennsylvania Law 
School, and Prof. Walter Adams of the Economics Department at 
Michigan State College. 

T suggest—I want the committee to listen to this—that we hear from 
all three of these gentlemen before we begin our questioning. In that 
way the issues should be more clearly presented and our questions di- 
rected to the proper witness. 

In that way we will get the direct testimony from all these three 
gentlemen, and then let them sit as a panel so we can get a complete 
picture. 
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We had hoped to have a complete balance by having 2 of the co- 
chairman and 2 of the members of the panel, but, unfortunately, Pro- 
fessor Oppenheim could not be here. 

If we refrain from questioning until all the statements are in and 
then let them sit as a panel, I believe we will get a better discussion-— 
if that is agreeable to the committee. 

Hearing no objection, I assume it is. 

Judge Barnes, we are delighted to hear you. You may proceed in 
your own way. 


STATEMENT OF HON. STANLEY N. BARNES, ASSISTANT ATTORNEY 
GENERAL AND FORMER CO-CHAIRMAN OF THE ATTORNEY GEN- 
ERAL’S NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS; 
ACCOMPANIED BY ROBERT BICKS, EXECUTIVE SECRETARY, AT- 
TORNEY GENERAL’S NATIONAL COMMITTEE TO STUDY THE 
ANTITRUST LAWS, AND LEGAL ASSISTANT TO MR. BARNES 


Mr. Barnes. Thank you very much. I am here, of course, in re- 
sponse to a request from you, and I have prepared a statement, copy 
of which has been submitted to each of the committee members here 
present. 

First, I want the committee to realize that in addition to acting on 
study committees and testifying before congressional committees, 
the business of the Antitrust Division continues to go ahead. 

Under section 7 of the Clayton Act, as you gentlemen well know, 
there has been a dearth of judicial interpretation, particularly since 
the 1950 amendment. For that reason, the Division plans to file a 
series of actions, as the factual situations present themselves, to secure 
court determination of the intent of Congress respecting the amended 
provisions of section 7. 

If anyone has followed our filings of recent months, you will im- 
mediately recall that we instituted suit against Shenley Industries 
to obtain judicial construction of one aspect of amended section 7. 
That was followed by the General Shoe Corp. case which presents en- 
tirely different facets of the problem. And I can announce to you 
that this morning we filed the third in a series of matters in which 
we seek to obtain the highest court’s opinion of that piece of congres 
sional legislation. That action is entitled “United States v. Hilton 
Hotels and Statler Hotels, a Delaware Corporation.” It questions 
the validity of the acquisition of the Statler chain by the Hilton 
Hotels. 

This does not complete the plan that we have for probing the scope 
of section 7. As, undoubtedly, most of you know, the Attorney Gen- 
eral took a very strong position relative to the proposed acquisition 
of Youngstown by Bethlehem Steel. There is some indication that 
that merger will go ahead. And as the Attorney General has stated, 
if it does go ahead, injunctive proceedings will be sought to stay the 
merger until such time as the court can pass upon its legality. 

In addition to that, there are two other cases in preparation or in 
negotiation which will further explore some of the problems inherent 
in amended section 7. These we hope can be determined at the earliest 
possible date. Thus we may know just how the Supreme Court pre- 
cisely interprets the congressional design for amended section 7. 
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Before I leave that, however, I might suggest that this committee 
might very well give serious consideration to amending the statute 
so as to eliminate the differentiation in the classes or corporations that 
are subject to the stock acquisition as compared to the asset acquisition. 

It has become increasingly evident, particularly in relation to the 
acquisition of certain banking institutions by other banking institu- 
tons via assets transfers, that ‘the class of corporations subject to sec- 
tion 7’s asset structures are too restrictive in comparison to those cov- 
ered by its stock-acquisition provisions. I would suggest that there 
is an area where this committee might very well spend some thought. 

I also point out that it might be advisable for this committee or 
other committees to study the possibiliy of setting up a procedure re- 
quiring notification of the Division some fixed period before a merger 
is consummated. 

By that I do not imply that approval by the Department of Justice 
or by the Federal Trade Commission should be required before a 
merger takes place. But you might well consider whether the Com- 
mission and Division should be notified of prospective mergers. I 
do not mean every merger that takes place, but only mergers of com- 

anies above a certain size. The merger notice should be given a suf- 
ficient period of time in advance of the merger so that safeguards can 
be taken to prevent it, should that become necessary. The business- 
man, in addition, must be assured of secrecy, so that any anticipated 
merger which may be frowned upon by the Division, if given up, 
would not have a deleterious affect on the financial standing or reputa- 
tion of the merged or merging corporations. 

I think it would be essential that there be a provision in such legis- 
lation that the failure to act on the part of the Department of Justice 
or of the Federal Trade Commission should in no way preclude later 
action which further investigation might require. 

I didn’t want to have the committee feel that I was filing suits and 
then not advising them of the existence of that litigation. 

With that brief statement, I will turn to the prepared statement, 
which reads as follows: 

I am happy to appear before you today. My goal here is to aid 
your consideration of the final report of the Atton ney General’s Na- 
tional Committee To Study the Antitrust Laws. 

Toward that end, I shall proceed first to describe the Committee’s 
composition and procedures—in short, who were its members and 
how did they go about their task? Relevant, second, is how I believe 
our report may be useful to your committee as well as the public 
generally. Finally, I shall summarize briefly the high points of each 
report chapter. And, after that, I shall endeavor to answer in detail 
your particular questions. 

Before discussing the Committee’s work, let me explain that for 
the past 20 months I have served both as assistant attorney general 
and cochairman of this committee. As cochairman, my ‘task was 
to direct the gathering of members’ diverse views and their syn- 
thesis in the report before you now. 

However, as assistant attorney general, that report’s recommenda- 
tions, let me caution, do not at this time necessarily represent—and I 
emphasize “necessarily represent” — administration policy. At pres- 
ent, the Attorney General is giving the same careful consideration to 
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this report that Committee members contributed to its formulation. 

From time to time, I expect he (or I, on his behalf) will announce 
which of this report’s recommendations we shall adopt as adminis- 
tration policy. Our views as to what the law is have been expressed 
in the enforcement record of the Antitrust Division for the past 2 
years. 

For the most part, let me frankly state, my views coincide with the 
majority positions taken in the report. In several instances, however, 
they do not. For the most part, these instances are reflected in 
dissents. 

This general caveat entered, I turn first to the organization of the 
Committee: In late August 1953, Attorney General Brownell ap- 
pointed the Committee’s some 61 members. These included practic- 
ing lawyers, law professors, and economists—articulate spokesmen 
for major points of view on issues of antitrust policy. May I say it 
was the purpose of the cochairman in selecting this committee to at- 
tempt to bring to the committee every pole of thought that existed in 
antitrust. There was certainly no intention—quite the contrary— 
to solicit as members only those who might have one area of thought 
in mind. 

So it is that, on the one hand, members included men who had long 
served in the Antitrust Division. Among these were former Assistant 
Attorney General Wendell Berge, Kenneth Kimble, Stewart Kerr, 
Louis Schwartz—who is here this morning—Hammond Chaffetz, and 
Cyrus Anderson. 

On the other hand, included also were men who counsel all sizes 
and types of business enterprises. Thus, we sought the fairest pos- 
sible representation for all responsible points of view. 

Second, how did the committee go about its task? Once members 
were selected, the co-chairman divided antitrust problms into major 
areas for study purposes. These eventually included: (1) Sections 
1 and 2 of the Sherman Act generally, (2) Foreign commerce, (3) 
Distribution, (4) Mergers, (5) Patents, (6) Exemptions from anti- 
trust coverage, (7)—what we finally called Economic Indicia of Com- 
petition and Monopoly—and (8) Antitrust administration and 
enforcement. 

Then work groups roughly corresponding to these areas were or- 
ganized and committee members assigned toeach. In this work-group 
process most all committee members participated. Moreover, some 
workers were aided by conferees chosen by the cochairmen for their 
special qualifications 1n a particular area. Finally, Antitrust Divi- 
sion and Federal Trade Commission legal and economic staff members 
worked as liaison with relevant committee work groups. In such 
manner we sought to insure the practical problems of antitrust ad- 
ministration and enforcement were at all times before the committee. 

Liaison was also established with other Government agencies. 
Views were requested and received from the Departments of State, 
Commerce, Defense and Labor, as well as the Foreign Operations Ad- 
ministration. In addition, the cochairmen invited views from any 
and all outside parties and, as a result, certain interested private groups 
submitted material; and, any time such material was delivered to the 
committee, it was circulated to each member of the committee. In 
this way the committee had the benefit of ideas not only from within 
its own ranks, but also from a range of Government and private groups. 
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Each work group, headed by a committee member or members ap- 

ointed by the cochairmen, proceeded to outline its plan for study. 

arts of each agenda were assigned to work-group members or con- 
ferees for initial drafting. These drafts, in turn, formed the basis 
for intensive work-group diseussion. The subsequent drafting and 
revision process involved both consultation with Government liaison 
and work-group conferees and numerous work-group meetings in 
various parts of the country. 

Before and at these meetings, draft reports were circulated and 
analyzed. The product of the resulting rigorous debate, enduring 
from 4 to 8 months, was the formulation of each area report. 

The details of work-group membership remain confidential. First, 
the work groups were in no sense subcommittees. Instead, they were 
merely informal and fluid breakdowns of committee membership to 
assist in formulating tentative target drafts. In addition, to iden- 
tify work-group members might be, in turn, to identify particular 
members with particular positions on issues the work groups consid- 
ered. However, the decision whether or not to identify his views, we 
have from the beginning left to each member. This understanding, 
it seems clear, would be abrogated were each work-group membership 
to be identified. 

Also confidential is the composition of work-group drafts. These 
target reports were merely tentative submissions for the committee’s 
consideration. With varying degree of agreement in the substance 
of work-group drafts, work-group members consented to pass them 
on to the full committee. Each member participating in the work- 
group process thus was assured his support would be attributed, di- 
rectly or indirectly, only to those views in the final report from which 
he did not dissent. To publish work-group drafts would do violence to 
this assurance by imputing to work-group members support of the 
drafts they agreed merely to pass on to the full committee for further 
and complete discussion and revision. 

The area reports were submitted to the cochairmen and circulated 
to each member of the committee by July 1954. From these reports, 
and members’ comments on circulated drafts, the cochairmen formu- 
lated the first draft of the overall committee report. This overall 
draft was circulated to the full committee in August 1954, and dis- 
cussed intensively by the full committee at a 3-day meeting in Ann 
Arbor, Mich., late that month. 

At that meeting, numerous committee decisions regarding additions 
and revisions were made. These changes were effectuated by the 
cochairmen and a revised overall draft was circulated to the committee 
in December 1954. This revised draft, in turn, was considered by the 
full committee in a 4-day meeting held in Washington later that month. 

At that second full committee meeting, changes were again directed 
by the committee. These were made by the co-chairmen and a tenta- 
tive final draft was circulated to the committee for approval in Febru- 
ary 1955. 

Finally, after 2a number of changes were again incorporated, the 
draft was printed and transmitted to the Attorney General on March 
31, 1955. 

I believe this report may be useful to your committee in at least two 
major ways. First, for the first time since the Sherman Act was 
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passed, our report surveys major decisions under the Sherman, Clay- 
ton, Robinson-Patman, and Federal Trade Commission Acts. 

Thus, gathered in one place is a statement of a prevailing view on 
major issues of antitrust policy. This guide to what the law is 
should be of help to any committee considering what the law should 
be. In addition, our report offers useful guidance to businessmen and 
their counsel who seek in good faith to live within the law, and, of 
necessity, must know first what it is. 

As a second contribution, this report suggests broad areas where 
further factual inquiry is needed. At the outset, our report states its 
“aim is not to add to the storehouse of statistical data or to survey the 
economic effects of antitrust application to specific industries.” This 
means only we made no new factual inquiries—for we had no sub- 
pena power, no large research staff, no provision for public hearings, 
and, equally important, no funds. 

It by no stretch means, however, that our report was made without 
regard for the facts of antitrust enforcement. The committee in- 
stead built upon the accumulated teachings of existing research. 
Where data already gathered overwhelmingly pointed one conclusion, 
the committee made recommendations based on factual conclusions. 
However, where members split on the teachings of existing data, the 
committee suggested the need for further inquiry. 

For example, compare the committee’s recommendations on fair 
trade with those in the organized labor and regulated industries sec- 
tions of the report. Treating fair trade, almost all members agreed 
that the economic consequences of legalized resale price maintenance 
constituted an “unwarranted compromise of the basic tenets of anti- 
trust policy.” 

Treating organized labor, in contrast, apart from reported deci- 
sions, the committee could not generalize as to the extent commercial 
restraints existed—and I point out that is apart from reporting ju- 
dicial decisions—not effectively curbed by antitrust law or the Labor- 
Management Relations Act. 

Accordingly, the committee left to Congress the task of determining 
“the extent” such commercial restraints exist unchecked. Similarly, 
treating, for example, dual conference rate agreements under the 
Shipping Act, the committee notes the necessity for a new— 
factual judgment concerning, first, the role of shipping conference activity in our 
national shipping policy and, second, the necessity of dual rate systems to such 
conferences. 

I do not, of course, suggest that you or any other congressional 
body will take our committee’s word for those areas where existing 
data clearly points one conclusion. Nonetheless, our report may offer 
Jeads to those areas where further inquiry may be profitable. 

Beyond these general contributions, I finally highlight principal 
points in each of the report’s eight chapters. This summary should 
provide a useful guide for later detailed consideration of our study. 


(1) Sections 1 and 2 of the Sherman Act generally 


(a) Antitrust development approved.—At the outset, the committee 
concluded that— 


Although many forces and other Government policies have materially promoted 
our creative American economy, we believe the antitrust laws remain one of the 
most important. 
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The group noted further that— 


a backward look across the 64 years since the Sherman Act reveals on the 
whole a healthy process of growth through which antitrust fundamentals have 
gained in strength and effectiveness. 

(b) Certain practices deemed unreasonable per se——In accord with 
the classic 1911 Standard Oil decision of the Supreme Court, the 
report recognized that certain conduct, because of its inherent nature 
or effect, may more quickly be adjudged unreasonable per se. This is 
true, for example—and it is stated in the report—of agreements to 
fix prices, control production, or refusal to deal. Such agreements, 
the committee felt, are— 
illegal restraints by reason of their necessary effect on competition: Accordingly, 
“they could not be taken out of that category by indulging in general reasoning 
as to the expediency or nonexpediency of having made the contracts or the wis- 
dom or want of wisdom of the statute which prohibited their being made.” 

The nature and character of the contracts, the Court said, in the Standard Oil 
case—and approved by the Court—created “a conclusive presumption which 
brought them within the statute—” 

i. e., unreasonable per se. I think there has been a great deal of talk 
about a retreat in the per se rule. I don’t think a careful reading of the 
report substantiates that conclusion. 

(c) Monopoly power.—Earmarks of monopoly power, the com- 
mittee felt, are “the power to control market prices or exclude compe- 
tition.” Such power, however, does not necessarily flow from any 
particular market share. Thus the committee endorses the Supreme 
Court’s statement in Columbia Steel. 





We do not undertake to prescribe any set of percentage figures by which to 
measure the reasonableness of a corporation’s enlargement of its activities by the 
purchase of the assets of a competitor. The relative effect of percentage com- 
mand of a market varies with the setting in which that factor is placed. 


(d) The report points out that the Sherman Act need not penalize 
efficiency so long as it remains efficiency and nothing else. The com- 


mittee endorses the statement of the Court in the United Shoe case 
that— 


* * * the defendant may escape statutory liability if it bears the burden of prov- 
ing that it owes its monopoly solely to superior skill, superior products, natural 
advantages (including accessibility to raw materials or markets), economic or 
technological efficiency (including scientific research), low margins of profit 
maintained permanently and without discrimination, or licenses conferred by, 
and used within, the limits of the law (including patents on one’s own inventions, 
or franchises granted directly to the enterprise by a public authority). 


(2) Trade or commerce * * * with foreign nations—which we all 
agree is extremely important at this time 
(a) Substantial effect on our foreign commerce required for Sher- 
man Act application—The committee rejects any blanket antitrust 
exemption for activities abroad, and emphasizes— 
that the Sherman Act applies only to those arrangements between Americans 
alone, or in concert with foreign firms, which have such substantial anticompeti- 


tive effects on this country’s “trade or commerce * * * with foreign nations” 
as to constitute unreasonable restraints. 


Further, the committee believes that— 


Conspiracies between foreign competitors alone should come within the Sherman 
Act only where they are intended to, and actually do, result in substantial anti- 
competitive effects on our foreign commerce. 
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Here is an example of the extension of the antitrust laws recom- 
mended by the committee under subsection (6). 

(b) Foreign commerce should include export of capital as well as 
goods. —The committee rejects any possible implication in Timken or 
Minnesota Mining that “any American investment for production 
abroad involves pro tanto a restraint on actual or potential American 
exports.” Today, the committee emphasizes such a— 
restrictive construction of the Act could seriously limit its effectiveness as a 
factor in economic policy. 

It points out, however, that: 

(c) The C ourt should consider some peculiar foreign commerce 
conditions.—The committee emphasizes 





as a dissenting Justice put it in Timken, that “circumstances of foreign trade 
may alter the incidence of what in the setting of domestic commerce would 
be a clear case of unreasonable restraint.” Thus, * * * [it] approves, for 
example, judicial recognition that * * * defendants may proffer evidence that 
their activities abroad constitute no undue restraint on our foreign commerce 
since, even absent the challenged conduct, trade in a particular foreign area 
would be virtually impossible. 

In order to draw that possible loophole a little smaller, it points 

out that— 
Under no circumstances, however, can impossibility of trade or investment in 
one country justify consequences illegal under the antitrust laws outside that 
country; nor * * * [can] the Rule of Reason * * * be used to justify concert 
of action among competitors by showing that, despite a primary purpose to fix 
market prices, control production, divide markets, or allocate customers, foreign 
trade conditions made such restraints a more profitable way of doing business 
Impossibility they recognize; advisability they reject, where it in- 
volves merely a profit motive. 

(d) We point out again that the Defense Production Act should be 
extended and broadened. To permit primarily the possibility of for- 
eign investment abroad which would require a longer period of time 
for amortization of the investment, the committee recommends: 
that, at least with respect to programs for preserving the supply of critical and 
strategic materials from abroad— 
the act should be further extended. That is why it is tied into the 
Defense Production Act and not commerce generally. Also- 
for a designated period beyond the act’s expiration, conduct requested or ap 
proved by the President may require committing large funds for long periods 
of time that may stretch beyond the act’s short extension, if it be extended. To 
protect such investments, antitrust immunity should, by separate statute, in some 
instances, be extended beyond that act’s termination. 

(3) Mergers 

The committee’s beginning point is that Congress’ “clear object” in 
amending section 7 of the Clayton Act was “to strike down some mer 
gers beyond the reach of the Sherman Act.” From this object, as 
well as the meager precedents under amended section 7, the committe: 
derives that provisions’ essential legal tests: for vertical acquisitions, 
“does the merger foreclose competition from a substantial share of 
the market ;” for horizontal mergers the issue becomes “whether the 
competition lost as the result of the merger may in the context of the 
market as a whole constitute a substanti: al lessening of competition or 
tend to monopoly.” In all cases, section 7, the committee feels, “should 








10 REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 


be construed to slow an appreciable growth toward monopoly by even 
relatively minor acquisitions.” 
(4) Antitrust policy in distribution 

The committee attempts to harmonize Clayton and Robinson-Pat- 
man Act provisions with dominant Sherman Act goals, and, as we all 
know, that sometimes is a difficult task. Reaffirmed at the outset is 
the right individually to refuse to deal with any customer except where 
such refusal forms part of a plan for restraint of trade, monopoly, or 
violation of the Clayton or Federal Trade Commission Acts. Simi- 
larly, the committee urges exclusive arrangements should be struck 
down where they “in fact ‘foreclose’ competitors from a substantial 
market.” 

Beyond that, the committee’s treatment of fair trade as well as Rob- 

inson-Patman provisions reflects its emphasis on unfettered competi- 
tion. Thus the committee recommends repeal of— 
the Federal statutory exemption of fair-trade pricing as an unwarranted com- 
promise of the basic tenets of national antitrust policy. 
Similarly, proof of probable injury to competition should be deemed 
essential to a Robinson-Patman violation. And to insure Robinson- 
Patman does not cramp the economies of mass buying, that act’s cost 
defense (exempting price differences reflecting only cost savings) 
should be interpreted so that— 


a reasonable approximation of production or distribution cost variances to price 
differentials—when demonstrated in good faith through any authoritative and 
sound accounting principles—suffices as a matter of law to meet the require- 
ments for justification— 

under the cost proviso. I am sure you are familiar with the almost 
total inability of the proof on the part of defendants who attempt to 
justify as a defense the price discrimination based upon what they 
maintain are costs. In lke fashion, the fact a seller cuts prices in 
good faith to meet a competitor’s offer may constitute a defense to a 
price discrimination charge. And the committee recommends that 
antitrust not disturb traditional discounts graduated to wholesalers, 
jobbers, and retailers or bar compensation of split-function buyers, 
for services actually rendered. That, of course, is the important por- 
tion of that particular sentence. 

Finally, the committee urges that— 


“delivered” pricing employed to effectuate price-fixing conspiracies be relent- 
lessly pursued. 


(5) Patent antitrust problems 
The report begins with a statement that— 


a valid patent grant—whether basic or improvement—is a monopoly sanctioned 
by patent policy and not contrary to antitrust policy— 
constitutional provision. Thus patent acquisition by grant, purchase, 
or grant back, by itself, constitutes no antitrust violation. 
Impropriety will arise only where such acquisition is part of an illegal purpose 
or plan. : 

In addition, the committee reaffirms those patent license limitations 
traditionally sanctioned by the Court. The committee cautions, how- 
ever, that price-fixing limitations are valid only— 


absent any concerted plan or arrangement aimed at or resulting in industrywide 
price fixing. 
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In other words, the committee seeks to bar the use of patents to accom- 
plish the purpose of price fixing. Regarding patent pools, the com- 
mittee recognized, on the one hand, their possible necessity for pro- 
moting patent utilization and, on the other, their potentialities for 
abuse. Accordingly, the committee felt a pool is— 

unlawful if formed with the purpose of regimenting an industry, fixing prices 
and eliminating competition, or threatening litigation with accompanying undue 
restraint of trade. 

In like fashion, the committee recognized, infringement suits may 
constitute legitimate efforts to enforce patent rights, or, in contrast, 
part of a scheme to monopolize. Finally, the committee, by close di- 
vision, condemned compulsory licensing roy alty-free or dedication of 
patent rights. I might say that by close division, that is exact ly what 
it was. It was so close that both the major ity and the minority views 
are presented in detail on the report. Such relief, a m: jority felt, goes 
beyond the Sherman Act’s authority to “prevent or restrain” viola- 
tions. I might add a personal note that that is one area where I was 
vigorously in the dissent. 


(6) Exemptions from antitrust coverage 

The committee made no original factual inquiries. Accordingly, 
the report concludes— 

It is not within the bounds of our antitrust survey to judge the importance— 
of any— 

economic, political, or social objectives— 

which have inspired Congress to shield— 

various activities from the rigors of competition. 

Nor does the committee appraise— 

the extent to which any one of * * * [these goals] might be achieved without 
antitrust exemption. 

(a) After that general statement, we turn to regulated industries. 

No legislative recommendation is made for any change in any eXisting 
exemption from antitrust coverage. The committee majority, how- 
ever, recommended that if— 
the statutory standard of “public interest” gives any effect at all to antitrust 
policy, in a case in which all other factors neutralize one another, it should 
require a regulatory agency to resolve such an issue in favor of competition, 
rather than monopoly. 
Recommended are “broader and more formalized liaison procedures” 
between the Antitrust Division and regulatory agencies. I might say 
that a great deal of work has been done in the last 2 years along those 
lines with other agencies of Government attempting to bring to their 
attention some of the facts of life relative to antitrust enforce ment. 
Thus, the committee felt, conflicting Government views can be best 
reconciled without h: ardship to interests regulated. 

(6) Then we come to organized labor, one of the most difficult areas 


for consideration by this committee. At the outset, the report states 
that— 


appraisal of the Nation’s labor-management relations policy goes beyond this 
antitrust study. 
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I might say that the committee felt that they were experts in anti- 
trust, but did not feel they were experts in labor law regulation. Ac- 
cordingly, this chapter— 

considers only those union activities, not directed at such established union 
ends, but instead at direct restraints on commercial competition. 
The committee— 

believes that union actions aimed at directly fixing the kind or amount of prod- 
ucts which may be used, produced, or sold, their market price, the geographical 
area in which they may be used, produced, or sold, or the number of firms which 


may engage in their production or distribution are contrary to antitrust policy. 
To the best of our knowledge— 


said the committee— 

no national union flatly claims the right to engage in such activities. 
Reviewing the extent these commercial] restraints are already barred 

by antitrust on the Labor-Management Relations Act, the committee 

concludes that— 

to the extent that such commercial restraints not effectively curbed by either 

antitrust or Labor-Management Relations Act exist, then we recommend appro- 

priate legislation to prohibit these union efforts at outright market control. 

The committee cautions, however, that— 


no one of our conclusions or recommendations implies any change of labor’s 
freedom under the antitrust laws to act in concert in order to promote union 
organization or bargain collectively over wages, hours, or other employment 
conditions, 

It is only when the union’s activity extends beyond the areas enunci- 
ated and have their effect upon the Nation’s commerce that we believe 
the recommended legislation should apply. 

(c) Agricultural cooperatives—The committee expressly stated 
that this report should not be taken to mean that agricultural coopera- 
tives presently offer any serious threat to effective competition. No 
legislative recommendation is made for any change in the existing 
statutor y scope of antitrust exemption for agricultural cooperatives. 
But the committee nevertheless interpreted this exemption as to per- 
mit enforcement of antitrust prohibitions when the questioned conduct 
goes beyond the congressionally approved objectives of agricultural 
cooperatives. 


(7) The economists had their field day in the next section entitled 
“E’conomic Indicia of Competition and Monopoly” 

This section first examines the economic benefits most economists 
conclude generally flow from competition. Second, to aid the busi- 
nessman in understanding basic economic terms, it considers economic 
definitions of “monopoly,” “competition,” and “workable competi- 
tion.” Finally, this portion compares legal and economic concepts of 
competition and monopoly. I would point out, however, there is a 
specific caveat at the introduction of chapter 7 that points out that 
this is an economic study and is not to be eal ued as a study of the 
law involved. At the bottom of page 316, after an introduction, we 
state: 

* * * this section of the report is intended as an economic, not a legal, analysis 
of competition and monopoly. It is not a complete and balanced review of the 


economic theory, for it is concerned only with some selected concepts which are 
useful in the analysis of situations frequently encountered. 
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I think it is necessary and essential to a study of this kind because 
of the emphasis upon our courts for the necessity of having economic 
advice cies coming to antitrust conclusions. 

(S) Then we come to “Antitrust administration and ¢ njforcement 

Here the report considers enforcement problems faced— 
not only by the Department of Justice and the Federal Trade Commission but 
also treble damage litigation. 
Initially, after reviewing the means available to the Department to 
compel production of data before filing a complaint, the committee 
concluded that inability to compel precomplaint data where civil 
proceedings are contempl: ited has forced unwise use of the grand jury 
process, To put it more simply, the Department of Justice has had 
no investigative power bere voluntary compliance by those to whom 
we send the FBI, other than the institution of grand jury proceedings. 
In many investigations, if we had some means other than the blunt 
instrument of grand jury, if we had « few scalpels laying around, 
we could do a much better job than the sledgehammer tactics which 
usually accompany grand jury proceedings. It also gets away from 
the possibilities of runaway grand juries. To obviate the necessity 
for the grand jury, where civ il action is contemplated, the committee 
recommended legislation authorizing the Attorney General to issue 
something which I believe is an entirely new concept in this phase of 
investigation entitled “A Civil Investigative Demand.” This would 
enable him to compel production of books and records, before filing 
a complaint. 

Beyond investigation, the committee sets strict limitations on those 

cases where criminal action is justified. The committee feels, how- 

ever, that the present $5,000 ceiling on fines per count should be in- 
creased to $10,000. May I add that I did not agree with that con- 
clusion. I felt that was temporizing and an inadequ: ite raise when 
we consider the purchasing value of the dollar, and merely increasing 
a license fee, and I am sure that this committee knows the support the 
department has given to the bill which has already passed the lower 
House raising from $5,000 to $50,000. 

The report underscores— 

in an equity suit, the end to be served is not punishment of past transgression, 
nor is it merely to end specific illegal practices. A public interest served by 
such civil suits is that they effectively pry open to competition a market that 
has been closed by defendant’s illegal restraints. 
However, where civil proceedings are instituted, the committee ap- 
proved “judicial reluctance to grant drastic relief” like divestiture 
as “firmly grounded in considerations of policy.” In addition, the 
committee approved emphasis on consent settlement negotiations as 
avoiding the rigors of lengthy and costly trials. Where trials are 
necessary, however, the committee suggested means for simplifying 
proof and expediting trial. The re port, in addition, considers means 
for insuring Federal Trade Commission and Antitrust Division coop- 
eration— 


in their dual administration of the antitrust laws. It is basic to all relations 
between the two agencies— 


the committee feels— 


that both should never for any reason, including differences in views as to 
the law or the facts, proceed against the same parties for the same offense 
growing out of the same factual situation. 
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Considering private antitrust suits, the committee recommended 
enactment of a discretionary, rather than a mandatory, treble-damage 
provision; as well as a Federal statute of limitations. In addition, 
it urged granting the Federal Government the right to sue for single 
damages stemming from antitrust violations, something that has 
been deprived the Government by judicial interpretation in the past. 

For your added convenience, I have prepared for the record, follow- 
ing my general remarks, a more detailed summary of the report's 
recommendations and guides to Congress, to the courts and to en- 
forcement agencies. We have also prepared and have ready to insert 
in the record a listing, specifically by number, of the 12 legislative 
recommendations made by the committee’s report and the 73 guides, 
so-called, or administrative recommendations made to Congress, to the 
courts and to the enforcement agencies. I will leave a copy of each 
of those for the record. 

The Cuatrman. We will be very glad to have them, and, without 
objection, they will be inserted in the record. 

(The documents referred to appear in the appendix at p. 239.) 

Mr. Barnes. I have summarized the highlights of the report’s an- 
alysis and recommendations. Let me offer my general feeling that, 
taken as a whole, this report should strengthen the hand of antitrust 
enforcement agencies. First, by stating a prevailing and authorita- 
tive view of significant antitrust issues, the report should encourage 
compliance by American business that seeks to live within the law. 
Second, by vigorously reasserting faith in antitrust fundamentals at a 
time when much of antitrust has come under attack, the report places 
vigorous antitrust, like social security, beyond the reach of proposals 
to weaken it, and beyond, I trust, partisan politics. Finally, more 
specifically, numerous recommendations, on balance, add several use- 
ful new weapons to the antitrust arsenal. 

The Cuarrman. Thank you, Judge, it is very interesting and will 
prove to be a very helpful statement. If you can stay until we receive 
the other statements, then we will ask you to join the other two mem- 
bers of the panel at the table for questioning. 

Prof. Walter Adams, will you come around ? 

Professor Adams, we are glad to have you with us. You have a 
prepared statement. You may proceed in your own way. I am not 
sure whether you were here at the commencement of the hearing. 
We have suggested that the direct statement be given without question- 
ing, that you remain afterward until Professor Schwartz has finished 
his statement and then we will ask the three of you to join at the table 
for questioning. 

We had hoped that Professor Oppenheim would be here also, but 
unfortunately he was not able to come. 

Proceed in your own way, sir. 


STATEMENT OF WALTER ADAMS, PROFESSOR OF ECONOMICS, 
MICHIGAN STATE UNIVERSITY, EAST LANSING, MICH. 


Mr. Apams. Thank you, Mr. Chairman. 

My name is Walter Adams. I am an associate professor of eco- 
nomics at Michigan State University and a member of Attorney Gen- 
eral Brownell’s National Committee to Study the Antitrust Laws. 
However, I appear here today as a private citizen. 
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The report of the Brownell committee represents, by and large, a 
professionally competent statement of existing law and as such should 
E useful to antitrust practitioners and research scholars. It also has 
the negative virtue of avoiding the broadside attack on the antitrust 
laws envisioned by some extremist exponents of the so-called rule of 
reason. In these respects the report makes a distinct contribution to 
existing knowledge in the field. 

On the other side of the ledger, I regret to note the committee’s 
treatment of mergers, price discrimination, and resale-price mainte- 
nance. In an era of virulent merger activity—when practically every 
issue of the Wall Street Journal reports new combinations and con- 
solidations—the committee makes no recommendation for vigorous 
enforcement of the Anti-Merger Act of 1950. Despite the inactivity 
of the antitrust agencies in this field—especially the Federal Trade 
Commission—the committee fails to suggest a more aggressive execu- 
tion of the will of Congress. The committee fails to demand are 
mentation of the congressional mandate to nip monopoly in the bud, 
to arrest in their incipiency mergers which may, if tolerated, eventu- 
ally become full-blown Sherman Act violations. 

More serious is the pervasiveness of the hard competition doctrine 
in the distribution section of the report. Here the majority seems 
to accept the view which has become so fashionable in recent years that 
the Sherman Act stands for hard competition while the Robinson- 
Patman, Miller-Tydings, and MeGuire Acts symbolize soft competi- 
tion. Hard competition, it is said, is beneficial because it gives the 
consuming public better things for better living at lower prices, 
whereas soft competition seeks only to protect individual competi- 
tors—economic and technological considerations to the contrary not- 
withstanding. Naturally, the majority is quite willing to advocate 
repeal of the Miller- Tydings and McGuire Acts, as well as to endorse 
emasculation of the Robinson-Patman Act—all for the sake of saving 
us from the retrogressive tendencies of soft competition. 

In this connection, it is noteworthy that the majority was quite 
reluctant to embrace the gospel of hard competition in other sections 
of the report. Why, for example, did they recomend that antitrust 
fines be raised from $5,000 to $10,000 when Attorney General Brownell 
(as well as all his recent predecessors) had recommended an increase 
to $50,000¢ Was this an endorsement of hard competition? Why did 
the majority evidence an almost paranoid fear of dissolution, divorce 
ment, and divestiture—that is, a reluctance to break asunder what 
man had illegally joined together? Was this an expression of faith 
in hard competition ? Why did the majority condemn royalty-free 
licensing and dedication of patents in cases where patents hi id been 

used in a conspiratorial or monopolistic manner? Was this designed 
to encourage hard competition? These examples can be multiplied. 
They indicate a willingness on the part of the majority to tolerate 
considerable deviations from hard competition—except in matters in- 
volving the survival of small business. 

As the report indicates, I dissent from the recommendation to re- 
peal the Miller-Tydings and McGuire Acts. I agree, of course, that 
fair trade is not the best conceivable solution to the problem of loss- 
leader selling. I do believe, however, that it is the most feasible and 
practicable alternative currently available. Certainly the majority 
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had nothing better to offer. In fact, the majority admits the pres- 
ence of certain evils in the market place, but then proceeds blithely 
to ignore them. So negative an approach to a problem of vital con- 
cern to the small business community is simply inexcusable. Indeed, 
it is ironic in view of the majority’s failure to condemn other means 
of effectuating resale price maintenance. Clearly, if resale price 
maintenance is bad when achieved via fair trade it is equally bad 
when established through forward integration (direct selling), 
agency systems, and consignment selling. I need not tell this com- 
mittee that, even if the fair trade laws were repealed in their entirety, 
General Motors would still be able to fix the retail price of its Chevro- 
lets; Time magazine would still sell at 20 cents; and Firestone could 
still stipulate the retail price on its tires sold through outlets owned by 
the manufacturer. In my opinion, the Brownell committee could 
have made a signal contribution to this troublesome field had it recom- 
mended a more vigorous enforcement of the free and open competition 
clause contained in the fair trade laws. Certainly, there can be no 
objection to resale price maintenance as long as manufacturers are 
engaged in free, open, and effective competition with one another. To 
the extent that they are, the consumer is assured of getting fair-traded 
items at the lowest possible prices. In any event, he enjoys greater 
protection under the free and open competition provision of the fair 
trade laws than he does in the purchase of other products on which 
resale price maintenance is accomplished by different means. In 
short, the report might more profitably have turned its attention to 
resale price maintenance techniques which are devoid of a free and open 
competition proviso rather than to accept a blanket and unsophisti- 

cated condemnation of fair trade enabling legislation. By the way, 
1 might interpolate here that here too no fac tual study was made, yet 
the committee did not feel timid about making a legislative 
recommendation. 

With regard to the majority’s view of price discrimination, I cannot 
accept the notion that the Robinson-Patman Act promotes soft compe- 
tition. Neither can I endorse the recent decisions and enforcement 
policies of the Federal Trade Commission under the chairmanship of 
Mr. Howrey. Thus I believe that the Commission’s recent decision in 
the General Foods case (Docket No. 5675) represents poor economics 
and bad law. This, as you will recall, was a case involving special 
cut-price deals offered from 1940 to 1947 by General F oods in the 
western territory. The net effect of the pricing practice was to sell 
two pectin products, Certo and Sure-Jell, to consumers in the western 
territory cheaper than elsewhere. As Commissioner Mead pointed 
out in his dissenting opinion, 

General Foods, the dominant seller, encountered a degree of competition on the 
west coast. Competition is vitalized by any one or more of the following: (1) 
lowering prices; (2) raising quality; or (3) better selling methods. General 
Foods chose to use a “deal” offer which was in fact a price reduction. But did 
this Goliath march bravely on the field of battle and compete with these little 
Davids by making this deal available to all of its customers? That would have 
been a choice by General Foods for hard and fair competition between General 
Foods and the small business competitors. But General Foods did not so choose. 
It chose instead to have its customers in the other sections of the country, who 
did not enjoy the fruits resulting from this competition by the small competitors, 
to be charged higher prices so that General Foods would have a war chest to 


beat down the small business competition. For General Foods—it was soft 
competition. For the small competitors—it was unfair competition. 
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Under this system the small local area businessman cannot compete on even 
approximately equal terms with the nationwide distributor. The large corpo- 
ration can play its area pricing patterns like a piano. It can crush small-busi- 
ness competition wherever the latter appears and charge the tariff to its other 
customers who have no price alternatives. The little Davids are deprived of 
even their slingshots in their contest with Goliath. Is that hard or soft compe- 
tition for Goliath? It is soft for the dominant seller, the Goliath. It is calami- 
tous for small business, the little Davids. * * * If the nationwide distributor 
can legally use this area price discrimination weapon against his small competi- 
tors, he has another powerful weapon to add to his arsenal which includes mass 
production, nationwide advertising, large financial resources, research facilities, 
and many others. Should a large distributor receive a price subsidy from other 
areas of the country in order to compete with a few small competitors on the 
west coast? Again I ask, is that hard or soft competition—-for General Foods? 


Here then, was a classic case of price discrimination on the “primary’ 
level. Yet the Federal Trade Commission could find no violation of 
the Robinson-Patman Act. 

The General Foods case came up under section 2 (a) of the act. 

Even more damaging in the long run, however, may be the Supreme 
Court’s decision in the Standard Oil of Indiana case which arose under 
section 2 (b). The committee's unreserved me unqualified endorse- 
ment of the latter signifies, in my view, a complete emasculation of the 
Robinson-Patman Act. As I stated in my dissent (p. 185): 
with 2 (b) an absolute defense to a price discrimination charge, the more diffi- 
eult 2 (a) cost justification defense will be rarely used. Thus, the Robinson- 
Patman Act’s objective to protect against discrimination not derived from supe- 
rior efficiency may be circumvented. To avoid this, “good faith” should remain 
an absolute defense except where a discrimination may substantially lessen 
competition or tend to create a monopoly. Unless Standard of Indiana's ra- 
tionale is so modified by Congress, small buyers may again be disadvantaged, not 
alone by superior efficiency of mass purchasers, but by their sheer market power. 
An absolute good faith defense may cloak various forms of harmful basing point 
systems and, by making intent rather than market effect an enforcement stand- 
ard, hinder enforcement officials from prosecuting discriminations with anticom 
petitive effects. Such an eventuality is not in the best interests of a competitive 
economy. Until the objectives of the Sherman Act become economic reality, the 
Robinson-Patman Act is needed to curb abuses of market power through dis- 
criminations unrelated to efficiency. 
Unfortunately, as you see, I could not persuade myself—by a simple 
process of “doublethink”—that discrimination is really competition 
and that a theological inquiry into “good faith” is really relevant in 
determining the anticompetitive effects of price discrimination. 

There are, of course, many other places in the report which merit 
the attention and scrutiny of this committee. Some of these will be 
brought out by Professor Schwartz. Let me conclude by pointing 
to one area where the report had a great opportunity to strike a 
blow on behalf of vigorous, effective, in short, hard competition. I 
refer to the section on regulated industries. Here, I believe, the 
majority showed surprising restraint and timidity. Why, for ex- 
ample, did the majority not recommend substantial deregulation of 
the trucking industry—an industry which has all the earmarks of 
what economists consider pure competition? Why did it not ad- 
vocate—in clear, simple, and unmistakable terms—that this re 

should be liberated from the str: angulation by regulation which i 
now suffers at the hands of the ICC? W hy did it not point out th: at 
there is no rational justification for protecting the railroads, on 
the one hand, and the established truckers, on the other, against the 
competition which free enterprising newcomers are prep: ared to offer 
in this industry Why, did the majority ignore the current policy 
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of the CAB in denying certificates of convenience and necessity to 
qualified applic: a policy which serves to insulate the estab- 
lished airlines against economically possible, practicable, feasible, 
and desirable competition 

Just this morning in the New York Times I noticed a report that a 
hearing examiner over at the CAB has again denied the application 
of two nonscheduled airlines for a route. In view of the tremendous 
expansion of air travel, I think this is manifestly unjustified. We 
have here a situation where the Government itself is strangling such 
competition as is trying to come into the economy. It is competition 
that is certainly possible and feasible. 

Here clearly are industries where the Government itself creates 
situations incompatible with the philosophy of antitrust, where 
monopoly is fostered by special grants of privilege, and where com- 
petition is artificially stifled by excessive and economically unjustifi- 
able regulation. Here again, unfortunately, the majority was not 
as firm in insisting on “hard” competition as it was in the case of 
resale-price maintenance and price discrimination. Here again, the 
majority’s silence is both eloquent and disturbing. 

Thank you very much. 

The Cuatrman. Thank you very much, Professor Adams. 

We are very glad to have your statement and it certainly helps 
to draw the issues. 

Now, Professor Schwartz, will you come around, please, sir ? 

Professor Schwartz, we are glad to have you. You may proceed 
in your own way. I am not sure you were here in the beginning, 
when I announced the procedure. “No questioning will take place 
until you finish. Then we will ask you, Judge Barnes and Profes- 
sor Adams, to share the table for a panel discussion. 





TESTIMONY OF LOUIS B. SCHWARTZ, PROFESSOR OF LAW, 
UNIVERSITY OF PENNSYLVANIA, PHILADELPHIA, PA. 


Mr. Scuwartz. Thank you very much. 

I am Louis B. Schwartz, professor of law at the University of 
Pennsylvania. I am here, of cour se, as a critic of the report but I 
want to make it clear that I am not a critic of Assistant Attorney 
General Barnes. My impression is that he and I are really much 
closer together than I and this report. 

He has already indicated that some part of the progress I should 
like to have seen made in this report he would like to see. I was 
surprised and gratified to hear him say that there ought to be some 
provision for advance notification to Government agencies about 
prospective mergers of at least dominant firms. That is one of the 
things you will find in my dissent and not in the majority report. 

In my dissent I would not stop at advance notification. I don’t see 
any use of being notified if you can’t do anything about it. As you 
will find in my dissent, I would require that expansion of dominant 
firms by merger be forbidden except on advance determination that 
the merger is required by technological necessities in that business and 
is consistent with the public interest. 

I have on that account called for establishment of a free enterprise 
commission to make such determinations and to have additional pow- 
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ers specified in my dissent. Among them would be the power to estab- 
lish by regulation and not merely by cease-and-desist order, as the 
Federal Trade Commission Act now operates, what shall be unfair 
competitive practices. . 

Now, I am a critic of the report but, on the other hand, 1 hope I am 
a discriminating critic. The report contains some good things. 

Unlike my fellow dissenter, Professor Adams, I am in favor of the 
majority report insofar as it recommends repeal of the so-called fair- 
trade laws. 

I am grateful also that this report did not accept the very power- 
fully supported proposals for a general rule of reason approach all 
along the line in antitrust enforcement. 

Indeed, you can say that the main accomplishment of this report 
is negative all over. They did not accept a lot of proposals that would 
have been awful. They did not repeal the criminal penalties of the 
Sherman Act. 

They “increased” them from $5,000 to $10,000, $10,000 being the 
smallest figure that any responsible person suggested might be the 
increase. If you take account of the inflation since 1890, $10,000 is 
$3,300 today. So that the real proposal of the committee is to reduce 
an 1890 fine of $5,000 to a 1955 fine of $3,300, mind you, for violations 
by the United States Steel Corp., General Motors, Metropolitan Life 
Insurance Co., or what have you. This is one of those cases in which 
the report seems to be tightening up on the antitrust laws, when it 
is not. 

Now I say again there are a number of things that we should be 
grateful for, mostly that they did not do. 

The net effect of all the things that they do recommend is to weaken 
and not strengthen the antitrust laws. 

In fact since this report has come out, I have given some serious con- 
sideration to the phrase in which our mission was defined, “to modern- 
ize and strengthen.” I thought they meant the same thing when I 
heard them first. But I now think that must be double talk. You 
strengthen them by making them tougher. You modernize them by 
making legal what we see in the economic scene today, namely a system 
of Big Two, Big Three domination of all the important branches of 
trade. So I suggest this committee might want to consider just what 
modernize means in relation to strengthening. 

I said in my dissent that in some 30 respects the proposals of this 
report operated to weaken rather than strengthen the antitrust laws. 

The chief respect, I think, in which that was done was the kind of 
blanket endorsement of almost every decision that is on the books 
today. These were able lawyers. They had been in most. of those 
cases. Judge Barnes was quite outnumbered by his court opponents. 
When you ask 60 men what is wrong with the antitrust laws and you 
don’t ask them to look around at the scene today and see whether it 
is a desirable one and therefore that the antitrust laws have either 
succeeded or failed, their answer, with the best faith in the world, 
has to be an answer based on their experience. Their experience was 
one of being pushed around by Judge Barnes’ boys, by Wendell 
Berge’s boys and so on in court. There was this little bit of pro- 
cedure and that unfair burden of proof and this rather painful and 
expensive inquiry into ancient evidence. 
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That is what comes out of addressing to a group of this kind the 
sort of question in blank, “What is wrong with the antitrust laws as 
you have seen them,” and the recommendations therefore take that 
line. 

I say the first failure was to endorse all the decisions that really 
support—let me correct myself—not to endorse, but to accept, to sort 
of explain away in the hope that nobody would look at them, all the 
decisions that really support the pr esent structure of business. 

The majority had no difficulty in swallowing the United States Steel 
case in 1920 whereby, 4 to 3, the Supreme C ourt of the United States 
said that the United States Steel Corp. had not violated the law, 
even though what they had done was to merge 9 fully integrated giant 
steel corporations into 1, and each of those 9 had been the product of 
a long history of integration. And since that time the process of 
integration has gone on until in the Columbia Steel case once more 
the Supreme Court reaffirmed United States Steel’s right to main- 
tain its position in the market by swallowing up small components 
of that market. 

You will find all kinds of language in this report, some of it sound- 
ing a little uneasy with these decisions. Others explaining, other 
language explaining these decisions in a hopeful sort of way as if 
maybe the Supreme Court won’t make the same mistake again. If 
vou want to really strengthen the antitrust laws, you have to come 
out and say the Columbia Steel case was a mistake. Furthermore, it 
is a mistake that is quite likely to be repeated, because the only change 
made by the 1950 merger act, the only significant change, was to 
include asset acquisitions as well as stock acquisitions. 

It is not enough to go back to legislative history and say, well, 
Congress really meant to get incipiency. They meant to get incipiency 
as far back as 1914, and an asset acquisition on the scale of the 
Columbia Steel acquisition of Consolidated to my mind is very likely 
to get approval. I hope I am wrong, and I am confident that Attorney 
General Barnes is going to make some efforts in that direction, but, as 
far as the report goes, it does not strengthen the hand of the prosecu- 
tion. 

Not only does the report fail to take positive steps to deal with 
excessive size and concentration, it actually strengthens the hands 
of the existing concentrations in various ways. 

There are three categories of these strengthenings. 

One is by specific legislative proposals to temper the rigor of the 
antitrust laws. 

Another 
posals for administration and interpretation. 

Congress can be rather selective about these legislative proposals, 
but you will have a difficult time keeping track of what goes on inside 
the Federal Trade Commission, inside the Antitrust Division, if it is 
ever operated by men whom I respect less than Judge Barnes. You 
can’t follow administration. You can enact legislation. And, there- 
fore, I say you want to be particularly concerned with this long list 
of recommendations for interpretation and administration. 

And, finally, I say that you can find in this report « great deal of 
support for the rule-of-reason philosophy, the rule- of-reason ap- 
proach to antitrust problems despite the fact, which I must acknowl- 
edge at once, that they did not go the whole way. They reaffirmed the 
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per se violation doctrine, the doctrine that some things are bad wit 
out inquiring about the consequences _ the economic etfects. They 
did not throw out “per se” altogether, but here and there and too fre 
quently throughout this report, they are urging the Federal Trade 
Commission to make elaborate economic inquiries before they condemn 
something and they tell the Department of Justice, “Don’t hurry into 
an antitrust situation if there is some national defense problem at 
stake.” 

We all know that nowadays there is not a problem in Governme 

business that can’t be brought under the protective mantle of 
national defense. When you say, “Go easy, and make sure you are not 
hurting somebody or something somewhere and inquire into all the 
economic consequences,” one of the legal consequences is going to be 
this, a big outfit can hire enough good lawyers and economists to give 
the Antitrust Division a real battle on what are the economic conse 
quences. 

They can give you pictures of what trade is throughout the world 
or a big section of the country. But how can a little outfit resist an 
antitrust presentation or an FTC order when the question is: What is 
the effect on competition generally? They can’t stand that heat. 
The big ones can. 

For that reason I have characterized the rule of reason—which I 
admit at once has a large necessary application in the antitrust admis 
istration but I don’t want to increase it—I say it is for that reason that 
I have said that the rule of reason operates differentially as between 
big outfits and little ones. And it is Jess likely to hurt the big. 

Let me turn now to just a sample of the specific legislative proposals 
that, in my opinion, soften up the antitrust laws. 

First of all, there is the suggestion that the present mandatory right 
to treble damages be repealed. That has been in the antitrust laws 
since 1890. In fact it goes back 300 years to the original statute of 
monopolies in E ngland and we have had to wait until 1955 to find 
out that treble damages for a private plaintiff offers some threat to th 
American public interest. I am unable to find out how it does. I can 
see how it will prevent some big damage verdicts but that is all I can 
see about it. 

The second legislative proposal is to require the victim to start 
suit within 4 years of the accrual of his cause of action even though 
he may not learn about it that soon. 

The victim doesn’t know when conspiracy to violate the antitrust 
laws begins. He may not learn about that for a long time afterward. 
He has to start suit within 4 years after the accrual of his cause of 
action, as I say, even though he does not know about it at that time 
and the effect of these proposals, at least in the opinion of a minority, 
was that his damage recovery is limited to a 4-year period. There 
have been damage recoveries that went well back of that and said to 
the conspirators, . “You have to pay for all the damages you inflicted.” 

This proposal is typical of a number of others. It started out with 
a sort of a noncontroversial proposal to have a uniform statute of limi- 
tations throughout the nee States in antitrust damage actions. 
And I am in favor of that. I don’t see why there should be argu- 
ments as to whether you have to begin within 2 years in one State or 
7 years in another or whether this is a tort or a contract. We should 
have a uniform statute of limitations, but this one that says if you 
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don’t catch on within 4 years you are barred forever, I can’t see any 
virtue to that whatever. 

Next specific legislative proposal: To repeal the power of the FTC 
to limit extraordinar y quantity discounts for very large buyers. 
That is the famous rulemaking power that was incorporated in the 
1938 amendments to the Federal Trade Act and under which: the 
FTC has just for the first time moved. 

I don’t know whether that is a good or a bad rule, but I don’t know 
why a committee of this kind, convened with the approval of the 
President to modernize and strengthen the antitrust laws, should rush 
in with a recommendation that obviously is going to be unpopular 
with small business—should rush in before they have even tried the 
case, before they have had one experience with it. To my mind that 
indicated a rather easy willingness to move in the direction of favoring 
these large operators as agi tinst the small ones. And I want to empha- 
size again when I say things like this, I am not challenging the good 
faith of members of the committee. I heard business lawyer rs get up 
and make the most moving appeals for the principles that I represent 
on particular issues. Iam talking about the total effect of a committee 
operation constituted and conducted like this. 

Next proposal, to reduce penalties for violating orders of the FTC: 
There is something to be said against the cumulative $5,000-a-day 
penalty for violating orders of the FTC. On the other hand, the 
remedy is not to limit it to $5,000 for any amount of violation of FTC 
orders. This is not simply for violating the standards of the legisla- 
tion. This is after the FTC has gone through the whole process of 
examining what happened, ordering the firm to quit, and then he 
violates the order. This committee thought that was too tough, to 
charge the outfit $5,000 a day for violating it. I don’t know what 
basis in experience they had. I never heard of any. To my mind 
it is again an idea that, well, we will remove these threats that are in 
the Jaw, wherever they are vulnerable to some criticism. 

I call your attention in the same vein to the proposal to repeal the 
criminal provisions of section 3 of the Robinson-Patman Act. I have 
had doubts about those er batienaid provisions but I would not have voted 
at this stage to repeal them as unconstitutionally vague since that is a 
question for the courts and section 3 is not an important practical issue 
today. We were assembled to decide the main direction in which 
antitrust administration should go and not to eliminate possible 
vulnerable minor conveniences. 

As I have already indicated, some of the legislative proposals that 
sound like tightening up on the law really are weakening the law. One 
of them was this $5,000 to $10,000 increase in the fine. The other one 
I want to mention ‘got considerable attention from Judge Barnes and 
that is this civil investigative demand. Here the Department has been 
sort of hog-tied, we are told, because they have not been able to move in 
advance of filing a complaint, except through the grand jury. And 
who wants to get out a grand jury subpena when you are contemplat- 
ing civil proceedings ? 

Well, in the first place there is no distinction made in the Sherman 
Act between civil and criminal violations of it. You have to know all 
the facts before you know whether that violation was that kind of a 
serious defiance of the law in which a prosecutor resorts to criminal 
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penalties. We are talking about information-gathering devices. The 
grand jury has historically been employed not merely in criminal pro- 
ceedings but in my State and other States to inquire into the conduct 
of public offices, to inquire into the way public institutions are being 
conducted. There is nothing disgraceful in being called as a witness 
in a grand jury proceeding and all people subpenaed before a grand 
jury are subpenaed as witnesses. Finally, you have to look at a little 
bit of history here before you know how this civil investigative demand 
is really going to operate. 

It did not arise, if I am correctly informed—and I used to be in 
the antitrust division—because the division felt it did not have enough 
power. It grew out of complaints from some of the big defendants 
that a grand jury subpena was a pretty hard thing to comply with. A 
civil investigative demand, on the other hand, is something which this 
report places under the control of the court, to define rather sharply 
the evidence that can be required to be produced. It isa process which 
is limited to the production of documents. You can’t get people in on 
that basis, not that kind of a subpena power. In short, what has hap- 
pened here is that a kind of civil subpena has been proposed—and it 
would not be too bad as a supplement—but it is proposed in leu of the 
grand jury subpena, which is a better instrument. 

There is no proposal to abolish the grand jury or to eliminate it from 
this field. But, what will a judge do when defendants trying to limit 
a grand jury subpena are in a position to say the Attorney General’s 
committee said the right way to go about it when you have civil pro- 
ceedings in mind is through the civil investigative demand? ‘The 
whole pressure of it is in the direction of tying up rather than 
expediting the department’s enforcement program. 

I shall offer to the committee only a sampling of these interpreta- 
tions and administrative proposals that I think significantly indicate 
the real drift of the majority report. 

First of all the department and the courts are told in effect that 
convicted monopolies are to be broken up only if other remedies are 
impracticable. Dissolution is to be a last resort. If dissolution is 
a last resort for convicted monopolists, isn’t that a confession of bank- 
ruptcy with regard to the existing very large concentrations of power, 
which are pretty careful to avoid getting into overt-practice viola- 
tions’ They do get into them. I think one of the interesting things 
to find out would be how many times such outfits have been involved 
in price fixing and other complaints before the FTC, but at any rate 
if they can keep their behavior reasonably within bounds they have 
an immunity under present law. But the committee says, “Stay away 
from dissolution even if you have been demonstrated as a law violator, 
a confirmed law violator.” 

Second interpretation or recommendation: They say if you have 
acquired and used patents to operate a monopoly, if you have em- 
barked upon a scheme to acquire all the patents in the area and you 
have succeeded, if you have, in short, the Hartford Empire case in 
the glass business—nevertheless, you can’t compel this outfit thereafter 
to make its technology available except on reasonable royalties. This 
means that whatever industries stay in the field continue to operate 
under a system of taxation payable to the monopolists who acquired 
those patents for the purpose of taxing them. 
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In some cases—and has been so held in very carefully reasoned 
opinions—in some cases royalty-free licensing is the only effective 
way to restore competition. In other cases it is much less onerous 
than some of the alternatives that are concededly legal. 

Third interpretation: Price discrimination is to be legal where the 
victim manages to overcome his disadvantage by being a better manu- 
facturer or a better salesman. It is the Minneapolis-Honeywell situa- 
tion. A dominant manufacturer of switches discriminates in price; 
that is, it charges different prices for the same product, and outra- 
geously different, something in the order of 50 to 100 percent. The 
fellow who was paying the highest price was still able to sell furnaces— 
that is what these customers were using the switches for—cheaper than 
his competitors. He must have been a good furnace manufacturer. 
He must have been able to sell them efficiently and was willing to cut 
prices. What does the FTC say and the Seventh Circuit? They say 
that is not an injury to competition to discriminate against him. He 
was still able to do business very effectively, increase his market. 
I think that is a very dangerous principle to approve. I think it is 
fair to say that this report treats the Minneapolis-Honeywell case as 
the law and the prophets. 

Fourth recommended or endorsed interpretation: A. manufacturer 
is said to be free to tie up all the distributors in the field provided he 
does not foreclose his competing manufacturers from reaching the 
market. The sense of that, if you examine its application, is this: 
You can get every distributor tied up in exclusive dealing contracts 
to handle your products and, if it is feasible for your competitors to 
set up a mail-order distribution or a house-to-house distribution, they 
are not foreclosed from the market. It is true they are foreclosed from 
the middle distributors, but to be guilty of violating the antidiscrimi- 
nation laws under this report, you would have to show that he was 
actually foreclosed, and they want a real economic inquiry into that. 

Of course, section 3 of the Clayton Act, like the other sections, is 
not constructed on the actual injury theory. The Clayton Act was 
based on the incipiency theory, on the probability of injury. I say 
there is a probability of injury in the sense of this legislation when- 
ever a big outfit employs one of these devices that Congress in 1914 
and 1937 put the finger on as especially dangerous commercial prac- 
tices. I don’t want further inquiry. If it is a dominant firm and they 
expand by merger and they discriminate or they use exclusive dealing 
contracts, I think it is time we put it in the per se rule, if that is what 
we want to call it. 

Fifth suggested interpretation is the approach to the patent prob- 
lem: Notwithstanding that many of the biggest law firms in New 
York would not today dare to advise a big client to do what General 
Electric was authorized to do in 1927, namely fix the prices of its com- 
petitor, Westinghouse, in the manufacture of lamps—I say notwith- 
standing the fact that big firms today would not advise them to try 
that—it is too dangerous—the General Electric case stands in this 
report as the law on the power of a patentee. 

I am not ready to recommend that a patentee be deprived of power 
to fix his manufacturing licensees’ prices where he is not already the 
biggest outfit in the field, where he is not fixing everybody’s prices in 
the business so that it is just the use of patents to eliminate competi- 
tion. But I could not swallow the failure of the majority to disavow 
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the General Electric case where not only was General Electric a domi- 
nant firm but it fixed the prices of its dominant competitor and further 
nore dictated to them not to sell to independent distributors. GE said: 

We operate on an agency distribution plan so that every hardware dealer in 
the country who handles GE lamps is our “agent” and he has to sell at our price, 
fair trade law or not. We say under our patents power that you, Westing 
house, have to do the same thing. 

That case stands in this report unchallenged except by what is called 
a substantial minority. 

You would never know, to read this report, that after the TNEC 
had gone through a million-doilar investigation just before World 
War II a unanimous committee recommended such things as | would 
like to see still considered, as advance approval of mergers by domi- 
nant firms, or an absolute rule against restrictive licensing with terri- 
torial restraints and production quotas and price control. 

I know as Judge Barnes has said that a lot of members of the Com- 
mittee, or some number of members of the Committee, knew there 
were investigations by the small-business committees of both Houses, 
by monopoly committees. They knew it but you would have thought 
that this report would have been built out of the facts shown in those 
investigations rather than out of nice discriminations as to what was 
or was not the holding of the last case in the Federal Trade Commis- 
sion or in the courts. 

I would like to say a few words finally about this rule of reason. 
There is a proper field for application of the rule of reason. Certainly 
in restrictive practices engaged in by smaller units in a business, at 
least if they are not certain violations Jike price fixing, you have to 
ask a few questions. One thing that is not realized about the rule of 
reason is that it is not just a test of what is legal, it is an instruction 
about how you conduct trials. If you are going to have rule of reason, 
it means that you have to inquire into the reasons. As I said before, 
only the biggest outfits are in a position to conduct the kind of in- 
quiries that will bring the Federal Trade Commission and the Depart- 
ment of Justice to a halt. 

Furthermore, one of the reasons this Committee came into existence 
was the very widespread complaint from business sources, complaints 
espoused by the Department of Commerce, in this administration as 
well as the last administration, and the Sawyer Committee report, that 
the antitrust laws were uncertain. A whole cloud of suspicion has been 
thrown on the antitrust laws on that ground. You can’t have a rule 
of reason and at the same time have certainty. 

A rule of reason means you look at the facts and make necessary 
judgments about what is good and bad, what good motives there are, 
what necessities move those people. If that is the kind of inquiry 
you have, it is going to be hard for businessmen and their lawyers to 
forecast results. So, uncertainty is inherent in the rule of reason and 
vet these critics of the antitrust laws want both the rule of reason and 
certainty. In my own thinking what that comes down to really is a 
rule of legality per se. They want not only to get rid of the rule of 
illegality per se. They would like a lot of practices declared legal re- 
gardless of the consequences. In that way you get freedom of action 
and certainty that you won't be attacked. 

That certainly was not the effect of this committee’s report. I hope 
that. through the work of this committee of the Senate and otherwise, 
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the courts and the administrative agencies of the United States Gov- 
ernment will understand that that is not what is desired. I know it is 
not the desire of Judge Barnes. I think the report is so lengthy, is in 
some respects so critical, tries so much to be all things to all people, that 
counsel for years are going to be picking sentences out of it here and 
there in support of their defense in antitrust cases. But I am confident 
that the good sense of the American people and the legislation which 
the United States Congress enacts will not turn the country in the 
direction of less antitrust. 

Thank you. 

The Cuatrrman. Thank you, Professor Schwartz. 

(The prepared statement of Professor Schwartz, presented for the 
record, follows :) 

APRIL 27, 1955, 


STATEMENT OF Pror. Louis B. ScHWARTz 


The net effect of the report of the Attorney General’s National Committee to 
Study the Antitrust Laws is to weaken rather than strengthen the antitrust laws. 
It professes to be’ dedicated to the ideal of vigorous competition, but it offers no 
solution whatever for the existing pattern of industry domination by a few 
giant firms. In automobiles, steel, copper, aluminum, linoleum, cigarettes, liquor, 
tires, meat and dairy products, and many others, the Big Two or the Big Four 
parcel out the lion’s share of the business. Typically, these giant firms achieved 
their dominance not by superior competitive efficiency but by merger. The merger 
movement continues; and court decisions, not disturbed by the Committee's 
report, render it extremely difficult if not impossible to break up such super- 
concentrations of economic power as United States Steel or General Motors. 
Only a new law can remedy the situation. This law would have to forbid fur- 
ther mergers by dominant firms and would require existing combines to reor- 
ganize into units no larger than necessitated by the technological character of 
the business. 

The report not only fails to take positive steps to deal with excessive corporate 
size and power; it actually strengthens the hand of the dominant firms in their 
dealings with small business and the consumer. It does this in three ways: 
(1) by proposing specific legislative changes tempering the vigor of the antitrust 
laws; (2) by suggesting or endorsing interpretations of existing law favorable to 
big business; and (3) by underwriting a “rule of reason” approach to the admin- 
istration of the antitrust laws. 


LEGISLATIVE PROPOSALS OF THE REPORT 


Among specific legislative proposals to soften the antitrust laws are the follow- 
ing: 

(1) To terminate the right to treble damages which the victim of an antitrust 
violation has under present law. 

(2) To require the victim to start suit within 4 years of the “accrual of his 
cause of action,” even though he may not learn of the conspiracy until after that, 
and also restricting the period for which damages may be recovered. 

(3) To repeal the power of the Federal Trade Commission to limit extraordi- 
nary quantity discounts for very large buyers. 

(4) To repeal criminal provisions relating to price discrimination (sec. (3) 
of the Robinson-Patman Act). 

(5) To reduce penalties for violating orders of the Federal Trade Commission. 

In addition, some proposals of the Committee that sound like strengthening the 
antitrust law are in reality soft alternatives to tougher measures. Thus, the 
proposal to increase the fine for violating the Sherman Act from $5,000 to $10,000 
is in lieu of the $50,000 increase already approved by the House Judiciary Com- 
mittee. Considering the decline in purchasing power of the dollar the maximum 
recommended by the Committee is one-third below the figure originally fixed in 
1890. A similar case is the Committee’s recommendation of a kind of civil 
subpena to be issued by the Department of Justice. Not a bad idea, except that 
it is offered as a substitute for the much more effective grand jury subpena. 
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INTERPRETATIONS ENDORSED BY THE REPORT 


Even more significant than the legislative proposals are the recommendations 
for interpretation and administration, that would seriously undermine the en- 
forcement program of the Department of Justice and the Federal Trade Com- 
mission if these agencies consent to be guided by the committee's report. Only 
a few illustrations can be given here: 

(1) The Department of Justice and the courts are told in effect that convicted 
monopolies are to be broken up only if other remedies are impracticable. 

(2) Where patents are used to monopolize, the Committee would exclude 
royalty-free licansing as a part of the relief. Independents will therefore con 
tinue to operate under the competitive disadvantage of royalty payments on 
patents that may have been acquired and used pursuant to an illegal scheme to 
monopolize. 

(3) Price discrimination is to be legal where the victim manages to overcome 
this disadvantage in cost of materials by superior efficiency in manufacturing or 
sales ; he then suffers no injury, according to the Committee. 

(4) A manufacturer may tie up all distributors with exclusive dealing con 
tracts, in apparent violation of section (3) of the Clayton Act, provided only 
that other manufacturers are not actually foreclosed from the market, e. g., where 
the Federal Trade Commission thinks it feasible for them to distribute directly 
to the consumer. 

(5) One group of dominant companies may pool all patents in a field, provided 
they use this monopoly power reasonably. 

(6) Dominant firms may exercise patent rights to restrict licensees to par 
ticular segments of the trade and to prevent them from setting their own prices 


THE RULES OF REASON 


One of the major issues which the Committee had to face was the powerfully 
supported proposal to reorient antitrust administration to give greater scope to 
the rule of reason and, by the same token, to cut down or eliminate the classes 
of restraint prohibited as illegal per se. The majority report fortunately does 
not call for a general expansion of the rule of reason; but some of its specific 
proposals and the heavy emphasis placed on full economic investigation look in 
that direction. Furthermore, the plausible rule of reason argument for relaxing 
the antitrust laws is so likely to be pressed on Congress, the courts, the Depart- 
ment of Justice and the administrative agencies that the precise significance of 
the proposal should be made crystal clear. 

The rule of reason says that a restraint of trade is illegal only if it is likely 
to be harmful to the public. The per se doctrine says that some restraints are so 
generally harmful that they are prohibited outright, without trying to determine 
whether in the particular case there may be more good than harm in the practice. 
The Sherman Act seems to say that all restraint of trade is hurtful to the public 
and therefore prohibited, but the courts soon restricted the prohibition to un- 
reasonable restraints. The first 20 vears of experienee under the Sherman Act 
demonstrated that certain restrictive practices of large corporations could not 
be stopped under a rule of reason approach. Congress therefore supplemented 
the Sherman Act with the Clayton Act of 1914 which made certain practices 
illegal—mergers, tying and exclusive dealing, price discrimination—where the 
effect may be to substantially lessen competition. This test moves far in the 
direction of per se violation and has been judicially declared to render unneces- 
Sary in some cases the wide economic investigation appropriate to Sherman Act 
controversies. In addition, the courts themselves began to hold that some re- 
straints were illegal per se under the Sherman Act, particularly agreements to 
fix or influence prices, to divide markets among competitors, or to drive a trader 
out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an oppor- 
tunity to justify the restraint in a particular case as harmless or even beneficial, 
but by the same token makes it difficult to forecast how the courts will judge 
the balance of pros and cons. In other words, the uncertainty of the antitrust 
laws, about which certain business groups complain, derives from the rule of rea- 
son and is inherent init. Per se rules, in contrast, are quite certain just because 
they do prohibit absolutely and without a chance of justification, a situation 
which likewise aggrieves the critics of the antitrust laws. It is impossible to 
meet both these complaints. One can have more uncertainty and fewer per se 


rules, or less uncertainty and more per se rules. Antitrust critics will have to 
make a choice. 
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The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price matching, ete. This has two consequences: (1) 
It makes the proceedings intolerably long and expensive, putting a drag on en- 
forcement and real burden on defendants; and (2) It operates differentially in 
favor of powerful defendants as against smaller units, since only the powerful 
can afford that kind of defense. In a per se case, on the other hand, inquiry 
should stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields. This development is one that the committee might well have en- 
dorsed, and it is perhaps ripe for legislative declaration. The most powerful 
corporations should hardly find it necessary to bulwark their positions by ex- 
clusive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept the 
restraint. Similarly, mergers of minor units of the industry may have no gen- 
eral significance, even if they have been competitors in some degree, and should 
be justifiable under the rules of reason, whereas the absorption of one of these 
units by a dominant firm may signal the doom of the other unit and constitute 
another step in the process of “creeping monopoly.” 


A LEGISLATIVE PROGRAM FOR THE RESTORATION OF COMPETITION 


The following suggestions are among those that I would put high on the pro- 
gram for legislative consideration : 

(1) Prohibit dominant companies from expanding by merger, without advance 
approval based upon a showing of technological necessity. 

(2) Provide a means for breaking up existing superconcentrations, organiza- 
tions like General Motors and United States Steel. If American Motors is large 
enough to survive, General Motors must be bigger than technvulogical necessity 
requires. If Bethlehem and Youngstown are big enough, United States Steel 
must be too big. 

(3) Enact a legislative declaration that competition (free enterprise, untram- 
meled business choice, etc.) is preferable to private (or public) regulation, except 
where Congress has clearly directed otherwise, and that agencies administering 
statutes which authorize dispensation from the rule of competition “in the pub- 
lic interest” or “to promote the national transportation policy” shall not grant 
such dispensation unless available alternative methods of promoting the alleged 
publie policy are shown to be less practicable. It should not be enough to show 
that a merger inconsistent with the antitrust laws is “consistent” with the public 
interest. 

(4) Declare legislatively that the restrictive practices specifically named in 
the Clayton Act are unlawful without inquiry as to their competitive effects in 
a particular situation, when engaged in by dominant firms. 

(5) Prohibit restrictive licensing of patents by dominant patentees and the 
combination of dominant companies in patent pools. 

(6) Amend section 5 of the Clayton Act to make it discretionary with the 
court whether a consent decree shall be available to help private plaintiffs make 
out a prima facie case. 

(7) Amend the Motor Carrier Act to eliminate control of entry and rates, as 
well as exemptions from the antitrust laws. 


The Cuarrman. We will ask Judge Barnes and Professor Adams 
to come up; will you please? 

Professor Schwartz has supplied us with a a of his dissent, to 
which he referred. Without Sitesi. that will be placed in the ree- 
ord. (See appendix, p. 258.) 

We also have a letter from Prof. Eugene Rostow, Yale University 
Law School, who was a member of the Attorney General’s national 
committee, with which he encloses a copy of a part of his dissent. 
Without objection, the letter and that part of the dissent will be placed 
inthe record. (See appendix, p. 275.) 
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If the gentlemen are ready, we will proceed with questions and 
I will ask Senator Long if he has questions to propound. 

Senator Lone. Mr. C hairman, it seems almost unfair to ask any 
questions of Judge Barnes at this time, in view of the fact that he 
has not yet had a “chance to defend some of the points of his presenta- 
tion that were attacked, but I do have 1 or 2 questions that I would 
like to ask, 

The one thing that does seem to me to be one of the great defects of 
our antitrust laws, Judge Barnes, is that we have no way of prevent- 
ing these independent retailers from being run out of business by 
price diser elnaicaeeniie to favor the large ones. 

1 know you are familiar with the Standard Oil Co. of Indiana 
‘ase, although you came to the Department of Justice after that 
case Was presented to the Supreme Court. Frankly, I never agreed 
with that case. I felt one of the reasons it was lost was because the 
Department of Justice would not join in upholding the hand of the 
FTC, 

If we are to permit these larger concerns simply to discriminate 
almost without limit and without regard to the injury it does to com- 
petition at the retail level, as long as they can merely allege good faith 
and you can’t prove the contrary, how are we going to prevent these 
smaller concerns being wiped out by the hundreds and even thousands? 

Mr. Barnes. Good faith, of course, may be a difficult question to 
determine. Nonetheless, it was the conclusion of the committee that 
the good faith meaning of meeting competition should be a defense. 

Senator Lona. Let me give you a specific example I have. 

T can illustrate with the Standard Oil Company of Indiana ease. 

Let us say on a purely fictitious basis: Suppose a large firm is in 
error in assuming they have competition to meet and proceed to pick 
out 1 percent of their customers and give them a favored discount 
which is 2 cents per gallon below the cost at which everybody else is 
buying gasoline. Those favored customers will proceed to do a vol- 
ume business based on the fact that they get the product much cheaper 

and give an additional discount based on their great volume. How 
do you expect the other fellows to compete effectively with that ? 

Suppose that were done in every community in the United States ? 

Mr. Barnes. That situation applies to any business dependent upon 
its size. 

Senator Lone. Please understand me. If I have an independent 
chain of filling stations and if I were in a position to advertise that I 
was selling a brand of gasoline as good as any gasoline in the country 
which I was acquiring at 2 cents below ever Vv body else, and I was then 
in a position to advertise it 3 cents below everybody else because I was 
doing a tremendous volume business, it would not be the additional 
l-cent discount but the original 2-cent advantage that the Standard 
Oil gave me which would put me in a position to run any nearby fill- 
ing station out of business. 

Tf that practice is to be continued, how do you expect the inde- 
pendents to compete with it? That is, the nonfav ored customers. 

Mr. Barnes. We don’t suggest that, if there is no function per- 
formed by the person to whom the producer is selling, a discount need 
be allowed. To meet your question, good faith would depend on a 

reasonable appraisal of what Standard knew at the time it offered its 
reduced price. 
63709—55—pt. 1——_3 
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I don’*t—— 

‘ Senator Lone. That is the point. How are you going to prove these 
acts ¢ 

How are you going to prove that Standard Oil was not in good faith 
when they erroneously assumed they had competition to meet, which 
later developed not to be there ? 

Mr. Barnes. That is a legal problem that arises in any matter where 
ood faith is a defense. It is like intent in a criminal statute; it is 
ifficult to prove. 

It is one of the difficulties. It doesn’t present an insurmountable 

difficulty or hurdle. 

Senator Lona. Let’s take another case: Suppose someone is selling 
some little off-blend gasoline that no one would wish to use in his auto- 
mobile but he makes an offer to sell it to various stations, most of which 
are not interested. Do you think it is fair to permit the Standard Oil 
Co., based on this wildcat competition, to proceed to favor whichever 
customers they want to with the result that it permits the favored cus- 
tomers to run the other customers out of business ? 

Mr. Barnes. No, I would not say there was a good-faith meeting 
of competition. There has to be some substantial area of competition 
at a lower rate in order to constitute the good faith. 

Senator Lone. Have you ever used any Red Indian gasoline? 

Mr. Barnes. No, I never have. 

Senator Lone. That is the kind that Standard Oil was worried about 
in the Standard Oil of Indiana case, as I recall it. 

Mr. Barnes. I would like to see the big companies reduce their prices 
to meet any kind of competition. 

Senator Lone. Here is the point I am getting to. If they have three 
cr four hundred customers, many of them could be company-owned 
stations who are not going to get their lease renewed if they don’t use 
that brand of gasoline. That is a practical matter. 

As a theoretical matter it may be difficult to prove. When the lease 
expires they may want to have someone else operate the gasoline station 
if they don’t use the company brand. 

Mr. Barnes. We are suing them all the time. We have a case in 
Philadelphia at trial now in such a case. 

Senator Lone. Suppose they pick out 1 percent of their customers 
and give them 2 cents a gallon discount which works out to about a 10 
percent price cut, why shouldn’t they do the same thing for all their 
other customers ? 

Mr. Barnes. Are those customers in your suppositious statement of 
fact meeting competition? Do they need that 2 cents to meet com- 
petition of other retailers ? 

Senator Lone. They need it to meet the competition of the other 
customers of Standard Oil itself. At the time Standard Oil gives a 
2-cent discount to, let us say, 1 percent of its filling stations in the 
Detroit area. 

Mr. Barnes. Not to meet competition from anybody else but giv- 
ing it? 

Senator Lone. Standard Oil contends they are meeting the competi- 
tion of an off brand of gasoline. But they are not meeting it with 
regard to all filling stations but only with regard to 1 percent of their 
filling stations. 
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How are the 99 to compete with that? Wouldn’t it be fair to insist 
when they drop their price to meet the competition of the Red Indian 
gasoline company that they should drop their price to meet the com- 
petition of the others ? : . 

Mr. Barnes. If you can cut prices to some only if you slice rates to 
all, will prices ever be cut? You will have no reduced price even to a 
small percentage if you create a situation whereby the entire selling 
of the company must be at a fixed price. 

Senator Lone. I know of very few areas in which that was not the 
case. My understanding with regard to the selling of these large con- 
cerns is that they do have one standard price at which they would sell 
to almost anyone. 

If competition becomes too vigorous they could drop that price and 
compete with others. But they are bound by the same restraints as 
the other person. Take the Red Indian gasoline company, the way 
I understand it and the way I understand the antitrust laws until the 
Standard Oil of Indiana case, if the Red Indian company wanted to 
steal one of Standard’s customers, they had to treat all their customers 
alike, which was the theory of the Robinson-Patman Act. 

This good-faith thing seems to create a situation where two wrongs 
make a right and that “right” can in turn put certain favored cus- 
tomers in a position to run the others out of business. 

I want to know if you think that is the way the antitrust laws ouglit 
to be. 

Mr. Barnes. No, I don’t as you state it. I wonder if you read the 
discussion on pages 181 to 184 on that particular matter ? ; 

Senator Lona. No, sir. 

Mr. Barnes. The committee reads the Standard Oil case that it 
does not confine good-faith provisos solely to defensive reductions to 
retain the existing customer. 

It points out they recommend that the term “good faith” be utilized 
solely to test the sellers’ adherence to the basic objectives of the meet- 
ing-competition proviso, facilitating price reductions in genuine re- 
sponse to competitive market pressures in order to equalize a com- 
petitive opportunity. 

It seems to me you have to have some leeway there. If you don’t, 
you are going to destroy the benefits that can come on any reduction 
of price. You can have a rigidly high price instead of the possibility 
of reducing price to meet competition, which I think we can agree 
is the fundamental concept of how prices should be determined by the 
competitive forces in the market place. 

Senator Lone. It seems to me, Mr. Barnes, that what this report 
does is somewhat like the platform of my friend who ran for student 
body office at my State university. 

Someone said, “What is your platform; what are you advocating?” 

He thought for a while. He said, “If I am elected, I will loosen 
up on the tight ends and tighten up on the loose ends.” It seems to 
me that this report advocates a loosening up on the ends that have 
been pinching those where competition has been hurt and tightening 
up on the places where it doesn’t seem to make too much difference. 
It seems to me that this good-faith defense as a loophole in the Robin- 
son-Patman Act is a mile high and wide. Anybody can get through 
it. Can you tell me any price discrimination case that has been won / 
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Mr. Barnes. Not that I know. But you are in an area where the 
primary jurisdiction falls within the FTC rather than Antitrust 
Division. 

Senator Lone. You would know about it if it went before the 
Supreme Court ? 

Mr. Barnes. Yes, sir. ‘There has been none to my knowledge. 

Senator Lone. You said something about the difficulty of a person 
proving that competition has not been injured or competition may not 
be injured as the law stands today. Does it really make any difference 
whether they can prove injury as long as this good-faith defense is 
going to serve as a complete defense every time somebody alleges he 
has been injured as a result of price discrimination ¢ 

Mr. Barnes. I think that relies upon proof. In other words, the 
recommendation of the committee as a restatement and reclarification 
suggests this: 

In any proceeding involving alleged violation of this section, it shall be a com- 

plete defense to charge discrimination if the seller shows that his lower price or 
his furnishing of services and facilities was made in good faith to meet the 
equally low price of or services or facilities of comparable value furnished or 
offered by a competitor, provided that the seller shall not be deemed to have 
acted in good faith if he knew or had reason to believe that the competition’s 
price was unlawful. 
You have to set up certain standards and it seems to me that, if you 
prohibit the granting of any price lowering in a particular area to 
meet competition that actually exists where that reduction is made in 
good faith, you are insuring and shoring up higher prices. 

Senator Lone. Let’s take a concrete case again. 

It seems to me it is better to stick to one example rather than sev- 
eral. Let’s take again the case where we assume I am Standard Oil 
of Indiana, and I have a well-advertised brand; it is a quality product, 
well known tothe public; it isa dependable product. 

There is a little fellow with a small refinery in the area. He does not 
have any customers. He is selling his gas much cheaper than mine. 
The public has confidence in me but not in him. Perhaps they would 
be justified in having more confidence in my product; perhaps I have 
higher octane, a better quality product. 

That fellow has to sell his gas at a much lower price. 

Assume that is the case. Even when he is selling at a lower price 
he can’t get the customers. 

That, then, puts me in a position to pick whatever customers I want 
to pick and discriminate any way I want to discriminate. If I am 
going to lower my price, why shouldn’t I lower my price to all my 
customers rather than a selected, favored few ? 

Mr. Barnes. You assume that he can do that. I point out to you 
that, so far as I know, Standard Oil Company of Indiana or others 
have not yet proved to the satisfaction of the FTC nor any court any 
place that they have reduced in good faith. 

Senator Lone. There wasn’t any doubt about the reduction in the 
Standard Oil of Indiana case. The 2 percent favoritism was not at 
issue. Once the injury is established, Standard Oil says they are 
doing it in good faith. 

The question is even if they are in good faith meeting competition, 
that is a state of mind. Who knows better what is in their mind than 
they do? If that is the state of mind they have, if that injury exists 
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to competition, shouldn't they be restrained and told, “If you want to 
reduce your price, you have to reduce it to all customers:” and the 
other fellow told the same thing? Lf he wants to reduce his price, he 
ought to do it with respect to all customers, 

Mr. Barnes. You are on a very controversial subject. as 1 know, 
when you ask these questions. 

1 point out that you assume that your little seller wasn't offerin 
competition because he could not se . his product. He has to otle 


compeition in good faith be ‘fore Al ¢ - ean we made by the larg eon) 


pany. It isa very difficult problem, but L can see difficulties in going 
as far as you suggest we should go. 

Senator Lone. You see why I want real vigorous competition! | 
want these independent fi lows to ¢ ompete as \ eorously as thi vy cal 
But I don't want one man to have a blackjack or pistol while the ot] 
man is completely unarmed. I want to have competition. Is there 
anything soft about that ¢ 

Mr. Barnes. There is nothing soft about that. 

Senator Lone. What is recommended in this report to restrain thi 
tendency tow: ard vertical integration ¢ 

Mr. BARNES. Far from a softening of emphasis on the merger act 
in section 7 of the Clayton Act as intimated by my friend, Professor 
Schwartz, that points out the intent of the Congress in reaching mer 
gers in their incipiency. The test set. up for horizontal mergers 1s 
what is lost by way of merger, as far as competition is concerned. As 
I pointed out, the antitrust division is doing its best to bring “Ses 
which will test the existing language of section 7 as amended. 

We have filed in the last several months two cases to test different 
facets of the theory behind the merger statute. We filed a case this 
morning of considerable stature that will aid in coming to a conelu- 
sion. 

We have at least two others coming up, which will give us. we trust, 
the Supreme Court’s interpretation of the congressional intent that 
lies behind section 7. 

I see nothing in this report that indicates that there should be any 
lessening in the approach to the merger problem, any softening of 
the enforcement of section 7. 

In that connection I would like to point out—— 

Senator Lone. I am not sure we are speaking of the same things, 
Mr. Barnes. 

Mr. Barnes. Perhaps not. 

Senator Lone. I have tn mind this tendency and the trends going 
on from day to day of a producer of a material to go down the line 
and do his own fabricating and then manufacture his own finished 
article and retail it himself without letting anybody else sell it. 

Just to take the aluminum industry : some time ago you ust d to have 
about a 10- percent profit in the manufacture of pig aluminum. Then 
you | had about a 25- percent profit in the fabricating of pi ¢ aluminum. 

Since that time the I: irge companies, as you would expect them, have 
very wisely undertaken to go into the fabricating themselves It was 
very profi table. Now the y are going into the retail of i 

So, instead of having a 5- percent profit at the fi bide icating stage, you 
have a 10-percent profit; and the 25-percent profit is in the upper level 
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in the manufacturing of the pig aluminum, a level where only 3 com- 
petitors exist. 

Mr. Barnes. Are you talking about the integration of industry 
without relation to mergers or are you talking about the achievement 
of integration through mergers ? 

Senator Lona. I was not speaking about the merger part of it. 

Mr. Barnes. On integration of industry, the committee, so far as I 
know, takes no position that there is anything illegal per se about any 
corporation, apart from merging—which cuts out existing competi- 
tion—becoming fully integrated either backward or forward if it de- 
sires to do so. However, integration was considered, for example, in 
Alcoa, regarding bauxite, and the movie cases in determining illegal- 
ity under section 2. 

Senator Lone. Assuming, starting with aluminum, going to steel 
and other various commodities, these concerns integrate from the 
manufacturer down to the retail sale, what room is there for an inde- 
pendent competitor ? 

Mr. Barnes. That depends upon what they do. As I have said, 
integration via internal growth may so limit market entry as to violate 
section 2. On the other hand, the mere fact that they grow bigger 
suggests that they have to be watched as to how they got bigger, 
though bigness in itself is not criticized in this report as being illegal 
per se. 

Senator Lone. You say here that you completely agree that a com- 
petitor need not accept anyone as a customer. Suppose the three 
manufacturers of aluminum would decide they were going to handle 
their own operation entirely. 

Suppose each one of the three decided they would sell their own 
product exclusively. There is nothing in the law against that. 

Mr. Barnes. No, except for the section 2 caveat I entered. Fur- 
ther, I point out, as the Court did in Standard Station, that the fact 
most companies in a market have integrated, even via internal growth, 
may be relevant in testing, under Clayton Act, section 3, another com- 
pany’s exclusive dealership arrangements. 

Senator Lone. What room is there for anyone else to compete with 
them in the aluminum field ? 

Mr. Barnes. If they decide to distribute exclusively, there is none. 
You get into the question of monopoly and whether that is illegal per 
se and the question is how did it arrive there. 

Senator Lone. As long as each one made his own independent de- 
cision to do that, there is nothing in the law to restrain that. 

Mr. Barnes. Not until it gets to a monopoly position or they use 
their position to keep out others or bar entry or something like that. 

The report takes the position if they have this oligopoly or monop- 
oly position thrust upon them, there is nothing illegal about it. 

Senator Lone. If each company goes on its own way, there is noth- 
ing that division can do to stop them ? 

Mr. Barnes. There may be. In the motion picture situation there 
was a way found to stop it in the distribution of motion pictures. 

The mere fact that they get larger in and of itself if it does not go 
through some of the prohibitive procedures that Congress has set up 
loesn’t mean that there is anything illegal about just getting big. 

Senator Lona. I am frank to tell you that this thing of vertical in- 
tegration has concerned me. 
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Mr. Barnes. That has concerned a great many people. 

Senator Lona. As far as the independent competitors are concerned, 
I just gave you one example with ar There is no reason why 
these concerns can’t neds —-and they need not do it at the same time 
and need not do it by conspiracy. But Alcoa can decide that it will 
do more of its own fabricating and retail its own product exclusively. 
Once it decides to do that, I don’t know at the present time whether 
you have authority to stop that. It seems to me that it might be en- 
tirely legal. 

The same thing might be done in the tire industry. I wondered if 
anything were considered or any proposal were made before this com- 
mittee to stop that trend. 

Mr. Barnes. No recommendation that I know of to stop the trend 
toward integration in itself where it does not violate any congressional 
enactment such as mergers. 

The Cuarrman. Senator Schoeppel. 

Senator ScHorpret. Mr. Chairman, might I by way of inquiry— 
some of us around here have only three committees to attend in the 
same day and practically the same hour. 

The Crarrman. I thought we would run to 12: 30 and come back at 
2 if that would be agreeable. 

Senator ScuorrPeL. I want to ask a few questions of Mr. Adams 
relative to his closing remarks before this committee takes to task, as 
I view it, the current policy of the CAB. 

As I view it, he takes the position that the policy pursued, as he 
says— 
serves to insulate the established airlines against economically practicable, 
feasible and desirable competition. 

Therefore, he raises the question that there is no competition in that 
field. 

Then he takes the position here that— 
here * * * are industries where the Government itself creates situations in- 
compatible with the philosophy of antitrust, where monopoly is fostered by 
special groups of privilege, where competition is stifled artifically by excessive 
and economically unjustifiable regulation. 

There are points I want to make and some questions I want to ask. 
I may not be able to ask all the questions in the time allotted but I 
certainly want to get into the record some views in relation to the facts 
of the situation as brought out before the Interstate and Foreign Com- 
merce Committee in the hearings relating to the revision of the Civil 
Aeronautics Act in hearings on S. 2647. 

Here is the volume of the hearings. 

Mr. Adams, do you say that entry into air transportation is unduly 
restricted ? 

Mr. Apams. Yes, sir; I do. 

Senator Scrorprrn. Do you know how many new entries have been 
permitted in this field since 1946? 

Mr. Apams. Senator, I am referring to the main trunkline pas- 
senger transportation. There hasn’t been a single new certificate of 
convenience or necessity authorized since 1938, at t which time the Civil 
Aeronautics Act was passed. 

With the passage of the act you have the so-called grandfather 
clause that automatically certificated those carriers then in existence 
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but not a single trunkline passenger carrier has been certificated since 
1938, despite something like a 2,000 percent growth in airline traffic 
since then. 

Senator Scnorrren. According to the statement that the committee 
made, on page 1200 of this hearing, there were 39 new entries into the 
field. I want the record to show that. 

Now, Mr. Adams 

Senator Lone. Might we have that answer straightened out be- 
cause I understand the witness was talking about something diiferent ¢ 

You said there had not been a single trunkline. 

Mr, Apams. Trunkline passenger carrier certificated. 

Senator Lone. Do you contend that those were feeder lines ? 

Mr. Anams. Yes. Some feeder lines were certificated but there 
wasn’t a single trunkline carrier for passenger service authorized 
since 1938. 1 think that evidence is indisputable. I say this with all 
deference to the figures you have there. I think you are talking about 
a different category of certification, 

Senator ScHorrreL, In your judgment was the } National Airline 
organization a trunkline? Was it a trunkline in 1938 

Mr. Anas. Yes, sir; it was one of the carriers ea under 
the grandfather clause. 

Senator Scnorrret. Then isn’t it fair for us to assume that, accord- 
ing to the actual facts, as you said, the National was a trunkline that 
was probably smaller than any local service and carrier today ? 

Mr. Apams. In 1938? 

Senator Scnuorrren. Yes. 

Mr. Apams. Yes, sir. 

Senator Scnorpret. The CAB has permitted that trunkline to build 
into a real trunkline since that day, has it not ? 

Mr. Apams. Yes, sir; my only question would be why shouldn't 
others be permitted to participate in the phenomenal growth of the 
industry? In other words, I say that the demand in this field has been 
expanding at a phenomenal rate. Why should we artificially choose 
the magic number of 16 or 12 and say this is the number of carriers 
we want to have in air transportation? Why can’t we certificate new 
carriers, two, three, perhaps, on an experimental basis at first and 
see what happens to the industry ? 

Senator ScHorrret. You, of course, have no objection to the expan- 
sion of lines such as National, Western Airlines, such as Braniff, such 
as Colonial, such as Northeast, and such as Continental, do you? 

Mr. Apams. No, but I feel that other airlines ought to be allowed 
to participate in the growth of the industry. There is no economic 
reason for restricting the airline industry to the number of presently 
established firms in it. 

Senator Scnorppen. I take it, irrespective of the services rendered— 
that would be your position ? 

Mr. Apams. Yes, sir. I might say that service can be improved. I 
speak from sad experience. I have in mind the line I always use com- 
ing to Washington. 

Senator Scnorpret. I want the record to—we all want this record to 
be fairly complete. I do not want the record to stand strictly on what 
I consider to be the rather restricted statement that you make, and 
T will accord to you absolute right to refute. But I do want this record 
to show what the actual situation is today. 
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On page 262 of the hearings on S. 2647 the hearings show how 
domestic routes in 1938 compared to 1953. Now, all of these com- 
panies that were in the field then started 
than a lot of the local lines that are con 
lines which have been permitted under the CAB to expand those r 
tremendously. 
For the record I wanted to ask that we Incorporate 1n t] est pro d- 
ings the maps that are shown on page 262 of th 
show the expansion of all of these routes, which is phenomenal. 


I would like to have that done. 


very small, in fact smaller 


ung in today, even the teeder 


“7 


The CuatrMan. Will vou identify the bill again / 

Senator Scnorpren. That is hearings at page 262 of the Senat 
hearings on S. 2647. 

The CHatrMan. That is the bill that passed the Senate just a few 
lavs ago. 

Senator Scnorrren. No. 

The CratrMan. That was last vear. 

Without objection, those charts or maps will be included in the 
hearing. 

Che documents referred to are herewith inserted. ) 

Senator Scnorpren. I know, Mr. Adams, that vou possibly fe 
lowed and checked it, that you have an of the growth ihe 
number of carmers between the top hundred urs of trafhic eit e 
1941. IT assume you know ina general way. But I want to enter ¢] 


in the record at this time. 
Appendix Z is at pages 1180 to 1181 of the hearings on S. 2647, 

showing the number of carriers that have been added by the year 

1952. 

The Cratrman. Without objection, that will be inclu 

TI referred to, te ty 

Commerce Committee hearings on S. 2647, is 


( 1e aocumen>+t irom sen terstate 


» 7 
iS follows :) 


Carriers providing single-carrier service between top 100 pairs of traffic points in 
September 1952 as compared with March 1941 








March 1941 carriers Septemt 
Rank Pairs of points 
Num- Nun 
ber Nam her 
1) (2 (3) (4 
1 | New York-Los Angeles 3} AAL, TWA, UAI AAT WA, UAT 
2, New York-Miami 1; EAI 2) EAT \] 
3 San Franciseo-New York 2| TWA, UAI AAL, TWA, UAT 
4} New York-Chicago 3| AAL WA, UAT 4 AAL, CAI WA, UAT 
5 | Los Angeles-Chicago 3} AAL, TWA, UAI 3 AAL, T \ Al 
6 | San Franciseco-Los Angeles 1; UAI 31 TWA, ' WAT 
7 | Miami-Chicago__. ] EAL DAL, EAI 
& | San Francisco-Chicago. . _ _- 2} TWA, VAI 3; AAL, TWA AT 
9 New York-Detroit-_. AAL { AAL, CAT VA AT 
10 | Seattle-New York UAT VA, UAT 
11 | Washington-New York 2; AAL, EAL AAL, EAT AT 
12 | Washington-Los Angeles 1 AAT AAL, TWA AT 
3 W ashington-San Francisco Nom 5 AAL, TWA, UAT 
14 New York-Boston ] AAL AAL, EAL, EA. 
15 | Seattle-San Francisco l UAL 2}' UAL, WAI 
16 New York-Houston ] EA? ] EAL 
17 New York-Dallas j AAL 1 AAL 
18 | Seattle-Los Angeles 1! UAL 2| UAL, WAT 
19, St. Louis-New York 2; AAL, TWA AAL, EAL, TW 
20 | Washington-Chicago 2' AAL, PCA AAL, CAP, TW { I 
21 Los Angeles-Detroit 2; AAL, TWA }; AAL, TWA, UAI 
22 Vti i- De it None EAI 
%3 New York-New Orleans l EAL 2 CA EAT 
24 New York-Cleveland 2 AAT UAT 2 CAtl UAT 
25 New York-Minneapolis None 2 4 NWA 
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Carriers providing single-carrier service between top 100 pairs of traffic points in 
September 1952 as compared with March 1941—Continued 


Rank 





| New York-Denver 
| New York-Cincinnati 


| San Francisco-Portland 


63709 O - 55 - pt. 1 ( Face p. 36) No.2 
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| 


Pairs of points 


(2) 


Pittsburgh-New York- --- 
Seattle-Chicago.._........_--- | 
Washington-Miami-__-_---- a 

New York-Atlanta.-.......-- 
Los Angeles-Boston - --_.----- | 
Philadelphia-Chicago__.._. -- 

Detroit-Chicago-._-........-- 

Chicago-Boston. ._-...------- 
New York-Montreal ee ee 
New York- Kansas City. --- 
Tampa-New York__-._.--. --- 
Miami-Cleveland._.._..-- 
Toronto-New York 





New York-Buffalo 
Los Angeles-Dallas____.._..-- 
San Francisco-Boston 
St. Louis-Los Angeles 


Portland-Los Angeles__--- 
Washington-Seattle._...._. _-. | 
San Francisco-Detroit._.....- 
New York-Milwaukee_-- 
Cleveland-Chicago - _._... 
Dallas-Chicago ______- 
M inneapolis-C hic 0 
San Antonio-New 
Tampa-Chicago - 
Los Angeles- Cleveland. - 
St. Louis-Chicago.__...--.--- 
Washington-Detroit 
Miami-Boston 

Los Angeles- Denver 
Kansas City-Chicago.-.__. ._. 
Los Angeles-Kansas City. | 
West Palm Beach-New Y ork. 
Pittsburgh-Chicago________ -- 
Pittsburgh-Los Angeles Rcehedies 
Portland-New York-_-_-----...! 
Minneapolis-Los Angeles---.--| 
Los Angeles-Dayton._..____-- | 
New York-Louisville_._.. ---| 
Houston-Chicago-_._.......-.- 
Philadelphia-Los Angeles. __.| 
Pittsburgh-Miami_.___..-_..- 
San Francisco-Philadelphia___! 
Washington-Dallas | 
Washington-Boston--........ 
San Francisco-Denver | 


| New York-E] Paso 


Seattle-Minneapolis__-..-.--- 
San Francisco-Dallas_---- | 
Miami-Los Angeles 
San Diego-New York_-_......- 
New York-Jacksonville 
San Francisco-St. Louis. - __--| 
Beattie-Dotrett: ..........-... 
Phoenix-Los Angeles... _.__.- 
San Francisco-Pittsburgh_____| 
New _York-Indianapolis - ----.| 


| San Francisco-Cleveland_- __-. 


San Diego-Chicago | 


Miami-Atlanta 


New York-Dayton- -_--- 


Phoenix-Chicago--__-.....- sal | 
Philadelphia, Miami__.-_.---- 
Denver-Chicago._........-.-- | 


Miami-Cincinnati_-_-........-- 
Syracuse-New York.-.-.-.------ | 
San Francisco-Kansas City_--| 
Phoenix-New York_-_-------- 
Philadelphia-Detroit_--_-..... 
San Francisco-San Diego. .--- 
Washington-M inneapolis.---- 





| Num- 








March 1941 carriers 





ber 
@ | 


| 


Cnr rR nw 


Z 
° 
= 


em hoe eho D tO 





None 


| AAL, UAL... 


‘PCA, UAL, AAL.._| 
AAL, BNF.. 


I iidindécbncnwe 


ea 
AAL, CHI, TWA__-| 
‘PCA, AAL 


Non 


AAL 
BNF, CHI, EAL.. 
AAL, TWA.......- 





September 1952 carriers 


“me Bee Num- 
Names bee 
(4) (5) | 
TWA. | 2 | 
NWA, UAL 2 
EAL..-.-- 2 
EAL.... 2 
AAL..... 3 
AAL, TWA, UAL. 3 
| | AAL, PCA, TWA 3 
BBV so onncns 3 | 
oR 1 
TM daccddes 1 
FAL 
ee 
A WR. ocncsns | 
BAB san | 
iis caoc es sdcnae 
Das, $Wi...._... 
ininceadexty-b—b5s | 
De dcannih ieee 
ES cncinninsnaneall 





WNWHKN KKH DW WH ND KN NWNNNNNN HH Nr rr tb 


WK wnNmwne ne 


NWNK WERK Re WNDE NN HK Netw NNN tt et et Dt 


Names 


(6) 


EAL. 


AAL, TWA, UAL. 
AAL, TWA, UAL. 
| AAL, CAP, UAL. 
AAL, TWA, UAL. 


CAT. 

TWA. 

EAL, NAL. 
EAL. 

AAL. 

UAL. 

AAL, TWA. 
AAL. 

AAL. 

AAL, UAL. 
AAL, TWA. 
UAL, WAL. 
UAL, WAL. 
NWA, UAL. 
TWA, UAL. 


CAP, NWA, UAL. 


CAP, UAL. 
AAL, BNF. 
NWA. 


AAL, TWA, UAL. 
AAL, CHI. 
CAP, NWA. 
EAL. 

UAL. 

BNF, TWA. 
TWA. 

FAL, NAL. 
CAP, TWA 
TWA. 
NWA, UAL. 


AAL, TWA. 


AAL, EAL, TWA. 


BNF, CHI. 


AAL, TWA, UAL. 


EAL. 

AAL, TWA, UAL 
AAL. 

AAL, EAL. 

UAL. 

AAL. 

NWA. 

AAL. 


AAL, UAL, 
EAL, NAL. 
AAL, TWA. 
NWA, UAL. 
AAL, TWA 
TWA. 
AAL, TWA. 
UAL. 
AAL, UAL, 
DAL, EAL. 
TWA. 
AAL, TWA, 
EAL, NAL. 
UAL. 
DAL, 


U AL, WAL, 
CAP, NWA. 


| CAP, TWA. 
| NWA, UAL. 
| EAL, NAL. 
CAP, 





7 
4 
: 
‘ 
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Senator ScHorrren. With reference to the competition, are you 
aware that on some certain routes in this country there are more air- 
lines competing than there are carriers in any other form of trans- 
portation ¢ 

Mr. Apams. I imagine that is so. 

Senator ScHorpret. The reason for my statement along that line is 
that there are 3 airlines from New York to Los Angeles and San 
Francisco, 4 between New York and Chicago; 4 between Washington 
and Chicago; 3 between Boston and New York: 3 between New York 
and Washington. And we compare that, I believe, in terms of the 
railroads. The Pennsylvania Railway system for instance. I think 
that illustrates the point that there is competition there. 

This is an expanding industry, they are serving the public and it 
is not stifling competition in any sense, as I see it. 

Mr. Apams. Senator, I agree that there is some competition there, 
but my question is: If competition is such a wonderful thing, why not 
have more of it and why restrict it to just 2 or 3 carriers, say bet ween 
New York and Washington ¢ 

What damage to the public interest would there be if you had 4 
carriers between Washington and New York or 5¢ I can’t see any 
economic reason for restricting the number of carriers between New 
York and Washington then to the magic number of three. 

Senator ScHorPrPEL. I see your viewpoint. But I raised these ques- 
tions in order to get this into the record, because the CAB, its policies 
and its procedure, in the wisdom and the judgment of the Congress 
to legislate it, has been referred to in this report. I think we ought 
to have in the record what the actual situation is, hence my reason for 
putting it in there. 

I am leaving to you your justification of the views which I accord 
you every right to have. 

I want the record at this stage of the proceedings to show that that 
statement is a little too restrictive, too harsh, as I see it. I think the 
CAB must, in discharging its responsibility, take into consideration 
the public need, the services granted, and the competitive element, in 
order to protect those carriers that are in there to provide topflight 
service; and, if the service is not adequate, then that commission must 
make some determination of that. 

By and large, I think the historical picture as we now find it, as was 
brought out before the Senate committees, shows that competition has 
not been stifled and the service offered to the public is generally more 
than adequate, because they have seat space available other than just in 
a few, let us say, top-flight periods of time when there is great demand. 
__Mr. Apams. Senator, would it be fair to say that in a given town, 
if there are enough restaurants or hotels to accommodate the needs of 
the public, we, therefore, ought to restrict entry into that particular 
industry simply because some people contend that the present service is 
adequate? 

May I draw this analogy? If somebody in 1939 had created a com- 
mission to regulate the number of hotels in Miami Beach, that com- 
mission, no doubt, would have said we have enough hotels there; there 
certainly is no need to get new hotel owners into the trade, because 
after all there is just a limited demand for the hotel services avail- 
able. They would have proceeded on this assumption that the pie is 
of a fixed size and can’t be expanded and so on. 
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That would have meant restrictive developments of the area. By 
contrast we had no restrictive developments in the hotels in Miami 
Beach and, lo and behold, the size of the pie has increased. 

Rates have been decreased and there are more people who can afford 
to come to Miami Beach for a winter vacation. 

That isa good thing. I believe in free enterprise, hard competition, 
and I say that there is just too much Government meddling in the 
competitive process right now. 

I can’t see any justification for some of these Government commis- 
sions artificially keeping out newcomers from certain industries. 

You pointed out, Senator, very aptly, that some of these airlines have 
erown from small feeder lines and so on to their present tremendous 
SIZe. 

Why should that privilege only be accorded to the charmed number 
of 16 airlines that vou had in 1938? Why not get more people in on 
this wonderful thing we call competition ? 

enator Scnorpren. It is my theory that—I know you made the 
‘Hust ration about your hotels and restaur: ants—this happens to be a 
public utility field. 

This happens to be a field where the Government must go in and 
applicants must come before the board and the commission and make 
proper showing of public need, public necessity for it, and that com- 
mission has a determination to make. 

Please believe me. IT am not ultraeriti ‘al, but ] just think it is too 
restrictive to say that this board in its activities has stifled an tition. 

I feel that, domestically, many cities are served by two or more 
scheduled airlines. 

There are 215 of the cities, large cities, that are served by 2 or more 
scheduled airlines. Now, I would like with reference to that to have 
incorporated again a part of the proceedings on S. 2647, appendix D, 

t pages 1169 and 1170. 

"The CHAIRMAN. Without objection, that will be included. 

(The document referred to, from Senate Interstate and Foreign 
Commerce Committee hearings on S. 2647, is as follows :) 

Domestic cities and routes served by two or more scheduled airlines. 

The following domestic points in the United States are presently served by 
two or more carriers : 


Akron, Ohio 30ise, Idaho 
Albany, Ga. Boston, Mass. 
Albany, N. Y. sradford, Pa. 
Albuquerque, N. Mex. Bristol, Va.-Tenn. 





Allentown-Bethlehem-Easton, Pa. 


Amarillo, Tex. 
Asheville, N.C. 


Ashland, Ky.-Huntington, W. Va. 


Atlanta, Ga. 

Atlantic City, N. J. 
Augusta, Ga. 

Austin, Tex. 

Baltimore, Md. 

rartiesville, Okla. 

Baton Rouge, La. 
Beaumont-Port Arthur, Tex. 
Billings, Mont. 
Binghamton, N. Y. 
Birmingham, Ala. 
Bismarck-Mandan, N. Dak. 


Brookings, S. week. 
Brownsville, Tex. 
Brunswick, Ga. 
Buffalo, N. Y. 
Surlington, Iowa 
Burlington, Vt. 
Butte, Mont. 
Casper, Wyo. 
Charleston, 8. C. 
Charleston, W. Va. 
Charlotte, N. C. 
Chattanooga, Tenn. 
Cheyenne, Wyo. 
Chicago, Ill. 
Cincinnati, Ohio 
Cleveland, Ohio 
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: College Station-Bryan, Tex. Milwaukee, Wis : 

7 Colorado Springs, Colo. Minneap lis-St. Paul, Min: 

3 Columbia, 8. C. Mobile, Ala 

3 Columbus, Ga. Moline, Til 

Columbus, Ohio Monroe, La 
Corpus Christi, Tex. Montgomery, Ala 
Dailas, Tex. Muskogee, OKla 
Danville, Va. Nashville, Tenn 
Davton, Ohio Newark, N. J 
Daytona Beach, Fla. New Bern, N.C. 

3 Denver, Colo. New Haven, Conn 

j Des Moines, lowa New Orleans, La. 

4 Detroit, Mich. New York, N. Y. 
Elmira-Corning, N. Y. Newport News, Va 
El Paso, Tex. Niagara Falls, N. Y. 
Erie, Pa. Norfolk, Va 
Kugene, Oreg. Vakland, Calif, 
Kvausville, Lnd. Ogden, Utah 
Fargo, N. Dak. Oklahoma City, Okla. 
Fort Smith, Ark. Omaha, Nebr. 
Fort Wayne, Ind. Oriando, Fla 
Kort Worth, Tex. Paducah, Ky 
Fresno, Calif. Parkersburg, W. Va 
Galveston, Tex. Pendieton, Oreg. 
Grand Forks, N. Dak. Pensacola, Fla. 
Grand Junction, Colo. Peoria, Lil 
Grand Rapids, Mich. Philadelphia, Pa. 
Great Falls, Mont. Philadelphia, Pa.-Camden, N. J 
Greensboro-High Point, N. C. Phoenix, Ariz. 
Greenville, S. C. Pittsburgh, Pa. 
Gulfport, Miss. Pittstieid, Mass, 
Hannibal, Mo.-Quincy, LLL. Poeatello. Idaho 
Harrisburg, Va. Ponca City, Okla. 
Hartford, Conn.-Springfield, Mass. Portland, Oreg. 
Helena, Mont. Prescott, Ariz. 
Hot Springs, Ark. Providence, R. I. 
Houst i, Tex. Pueblo, Colo. 
Huntington, W. Va. Raleigh-Durham, N.C, 
luntsville, Ala. Readiug, Pa. 
Huron, 8S. Dak. Reno, Nev. 
Idaho Falls, Idaho Richinond, Va. 
Indianapolis, Ind. Roanoke, Va. 

; Jackson, Miss. Rochester, Minn. 

4 Jacksonville, Fla. Rochester, N. Y, 

{ Joplin, Mo. Rockford, I. 

{ Kansas City, Mo. tutland, Vt. 

| Klamath Falls, Oreg. Sacramento, Calif, 

J Knoxville, Tenn. St. Louis, Mo. 

¢ Lancaster, Pa. St. Petersburg-Clearwater, Fla. 

é Lansing, Mich. Salt Lake City, Utah 

3 Las Vegas, Nev. San Angelo, Tex. 

; Lawtou-Fort Sili, Okla. San Antonio, Tex. 

{ Lexington, Ky. San Diego, Calif. 

Lincoln, Nebr. San Francisco, Calif. 
Little Rock, Ark. Santa Fe. N. Mex. 
Long Beach, Calif. Savannah, Ga. 
Lougview-Kilgore-Gladewater, Tex. Scranton-Wilkes-Barre, Pa. 
Los Angeles, Calif. Seattle, Wash. 
Louisville, Ky. Shreveport, La. 
Lubbock, Tex. South Bend, Ind. 
Macon. Ga. Spartanburg, 8S. C. 
Madison, Wis. Spokane, Wash. 


Springfield, Ill. 
Springfield, Mo. 
Syracuse, N. Y. 
Tallahassee, Fla. 
Tampa, Fla. 


Medford, Oreg. 
d Memphis, Tenn. 
Miami, Fla. 
Midland-Odessa, Tex. 
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Terre Haute, Ind. Watertown, N. Y. 
Texarkana, Ark. West Palm Beach, Fla. 
Toledo, Ohio Wheeling, W. Va. 
Topeka, Kans. Wichita, Kans. 
Tueson, Ariz. Wichita Falls, Tex. 
Tulsa, Okla. Williamsport, Pa. 
Twin Falls, Idaho Wilmington, Del. 
Tyler, Tex. Wilmington, N. C. 
Valdosta, Ga. Winston-Salem, N. C. 
Waco, Tex. Worcester, Mass. 
Walla Walla, Wash. Yakima, Wash. 
Washington, D.C. Youngstown, Ohio 


Senator ScHorpren. Since we are discussing this matter of the cities 
served, do you have any idea what percentage of air traffic to the top 
50 pairs of trafiio-prodacing cities in the United States is competitive 
among two or more airlines ¢ 

Mr. Apams. Senator, I don’t have those figures. 

Senator ScHorrren. It is 92 percent; 92 percent out of a hundred 
yercent. That is also covered in these proceedings that I mentioned, 
S. 2647, at page 240. 

Personally, in the interest of time I shall not pursue this further, 
but I do want to get into the record at the appropriate time, Mr. Chair- 
man, what I consider the factual records produced by responsible 
parties, what I think should go into the record with reference to a 
discussion of this subject by you; and I will be very happy, Dr. Adams, 
to furnish you with a copy of what I shall put into the record on that 
score. 

If I am not present at this hearing this afternoon, Mr. Chairman, 
it is because we have the Interstate and Foreign Commerce Committee 
hearings on the aviation bills starting at 2 o’clock at which time Ross 
Rizley is testifying before that committee. 

The Cuatrman. If you are able to come back any part of the after- 
noon, we will welcome you. 

Senator Duff, do you want to ask any questions now ? 

Senator Durr. I would like to ask this one. It won’t take very long. 
That is: Does not a vast increase of stock of a corporate setup of 
all mastodontic size, thereby permitting further extensive expansion, 
in effect violate the spirit of the antitrust enactments just as effectively 
as a merger of similar proportions would do? 

Mr. Barnes. You mean the acquisition of stock ? 

Senator Durr. No, the sale of stock. 

Mr. Barnes. If you mean the sale of stock to the public, merely an 
increase in the number of shares and sale to the public, there isn’t the 
control that is prohibited—— 

Senator Durr. No, I understand that is not prohibited. But, in the 
point I am making, it seems to me, if an already mastodontic outfit is 
able indefinitely to increase its sales to the public, did thereby make 
these possible by advertising, to dominate a whole field 

Mr. Barnes. Until it violates the attempt to monopolize or monop- 
olization provisions of section 2 of the Sherman Act, I don’t think so. 

Senator Long, may I point out one thing? Weare not so far apart 
on what we are discussing. If, in this integration the corporation gets 
into a position where it can bar entry into either the area from which 
it acquires its goods or disposes of its goods, then the monopoly posi- 
tion, the monopoly power that it has by reason of its ability to bar 
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entry becomes a violation of the antitrust laws as was the case in the 
motion-picture litigation and in the Alcoa litigation where the owner- 
ship of the bauxite prevented the entry of suppliers in that field. 

Senator Lone. I would like to get into that A Aittle later, but before 
Senator Schoeppel leaves, I wanted to bring up 1 or 2 points about 
the airline. 

The CuatmrMan. Senator, did you have another question, was that 
the only question you were going to ask ¢ 

Senator Durr. That is the only question I wanted to ask at this 
time. 

Senator Lone. I wanted to bring up one or two points then that 
concern me about the airline situation. 

1 think it is very fine to have service between many cities. It is 
good to have two airlines serving them. I would like to have two air- 
lines serving between New Orleans and Washington. That would 
be very healthy competition. Do you see any objection to that, Mr. 
Adams ¢ 

The CuarrMan. May I draft a little on that? I would like to have 
one between Mobile an eee 

Mr. Apams. I guess I would have to agree with both of you gentle- 
men in your request. 

Senator Lone. The way it stands right now, in order to have a pas- 
senger from New Orleans get to Mexico City he has to patronize this 
Pan-American an American monopoly of passenger travel down to 
Mexico. Would you see any objection with having passenger service 
between New Orleans and Mexico City ? 

Mr. Apams. Not at all. 

Senator Lone. Especially if we had the traffic to justify it ? 

Mr. Apams. That’s right, sir. I think competition is a good thing. 
We ought to have more of it. Just defining an industry as a public 
utility does not mean that you have to regulate the dickens out of it 
and regulate it in a sense of restricting entry unreasonably. 

Senator Lone. A point that concerns me is that, as long as some air- 
line is losing money and we subsidize him to stay 1n business, I can see 
a reason why we should guarantee him a monopoly until he makes a 
profit. Would you agree with that ? 

Mr. Apams. Not necessarily. He might have led the lazy life of a 
monopolist instead of engaging in aggressive pricing and by price re- 
duction try to increase the size of his market. 

If you got some more competition in that situation you might ex- 
pand the size of the pie and, therefore, obviate the need for any sub- 
sidy to either carrier. 

Senator Lone. Assuming that this one person is an efficient operator 
and by all standards we can find he is going to do a good job, can you 
see any justification for guaranteeing a monopoly for a person when 
he is operating on a route that is not showing a profit ? 

Mr. Apams. Yes, that is the infant industry argument that I would 
be willing to accept. 

Senator Lona. However, when they are showing a profit and mak- 
ing a rather large profit, can you see any reason for continuing to 
guarantee a monopoly to 2 or 3 carriers where the profit is tremendous ? 


Why not let someone in the field then in that instance? Does that 
make sense to you? 
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Mr. Apams. On the economic grounds, it certainly does. I see no 
ecchomic justification for stifling industry under the conditions you 
stipulate. 

Senator Lone. Here is another case that concerned me. Are you 
familiar with the situation that existed when the Postmaster General 
found he could transport mail more efficiently and more economically 
by taking a lot of mail that was moving by r: ailroad and putting it on 
the airlines? He found that the airlines could give him just as favor- 
able a rate. 

Are you familiar with the case where the Flying Tigers came in and 
made the lowest bid and could not get the business even though the 
Postmaster General wanted to give it to them / 

Mr. Apams. No, sir, I don’t know that. 

Senator Lone. Do you see a reason why a carrier certificated for 
freight, wanting to haul 3-cent mail, offering the lowest price—do you 
see any reason for the CAB to prevent them from getting it, when they 
make the best bid ? 

Mr. Apams. Not if we are sincere about this argument of getting 
the public’s work done at the lowest possible cost to the taxpayer. 

The Cuamman. Any further questions before we recess? If not. 
we will stand in recess until 2 o'clock. 

We will meet back here at 2 o’clock, if you gentlemen please. 

(Whereupon the committee stood in recess at 12:40 p. m., to re- 
convene at 2 p.m. of the same day.) 





| 
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AFTERNOON SESSION 


The Cuatrman. Let the committee come to order. 

Senator Goldwater has to leave at 2:30. Other members will be 
coming in; a couple of them have committee meetings, but think they 
may be able to get here before we adjourn. Senator Humphrey is 
due here in just a ‘few minutes. 

Judge Barnes, I understand you want to make a statement. But 
let me ask Senator Goldwater; he has only a little time and he wants 
to ask some questions. How long would your statement be? 


STATEMENTS OF STANLEY M. BARNES, LOUIS B. SCHWARTZ AND 
WALTER ADAMS—Resumed 


Mr. Barnes. I am perfectly willing to wait until after Senator 
Goldwater asks his questions. 

The Crarrman. Fine. Suppose we do that in order that he may 
get such questions off his chest before he has to leave. 

Senator Gotpwater. Thank you very much, Mr, Chairman. I am 
sorry, but a longstanding date at 2:30 will prevent my sitting through 
these hearings. I will be here for the rest of them. 

I have two general questions on your statement this morning, Judge 
Barnes, and, inasmuch as you are the Chairman, I will direct my 
question to you. 

These questions prompt me to wonder if this report has really 
gotten at the root of the trend of bigness. 

I wonder if we are not too concerned with General Motors and 


General Electric, and the likes of those, and not too concerned with 
future bigness? 
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Now, that leads me into my first question. On page 13 of your 
report, in discussing organized labor, I get from that statement that 
you do not feel that organized labor at the present time constitutes 
anything that could come under a discussion including monopoly or 
antitrust. 

Mr. Barnes. I would not say that exactly, Senator. L would say 
that it was the feeling of the members of the committee that they were 
not suffice ‘ently expert in labor-relations law to determine whether o1 
not labor should come under antitrust. 

I do not think we took any position that it should not. And, of 
course, I pointed out specifically, as 1 mentioned, that there are cei 
tain areas of labor activities alleged to take place, which should be 
either under antitrust or labor relations or a separate statute. 

Senator GoLpwater. Now, in the statement to which you just re 
ferred, you say, and I quote: 

Accordingly, this chapter considers only those union activities not directed 
at such established union ends but instead at direct restraints on commercial 
competition. 

Now, I get back to my original thesis that prompted these two gen 
eral questions: : That I do not think the report is concerned enough with 
future bigness. I think we are worrying too much about the bigness 
of today. 

Can’t you see in the coming merger of all labor unions the possibility 
of threats to competition through secondary boycotts / 

Mr. Barnes. Well, Senator, that isa difficult question. 

I will be perfectly frank with you and say this: that I think any- 
thing that could be accomplished by a merger between the CIO and the 
AFL could in the great majority of cases be accomplished by either 
one of them at the present time as far as bigness is concer ned. 

Senator Gotpwater. I will agree with you on that. But that would 
point it up more. What I am trying to get out of you is: Is this a 

closed issue? Did your committee fee! that you should not go into the 
matter of the effect of labor activity on commerce any more ? 

Mr. Barnes. No. The committee, far from that, recommends that 
a study be specifically undertaken by the Congress. 

In the present state of the rec ord I do not think that the subject of 
CIO-AFL amalgamation was in the minds of the committee because 
it had not been announced at that time, and, as far as I know, they did 
not consider the immediate specific results of that proposed merger. 

Senator Gorpwatrr. But you have not closed the door to further 
study in this field. I see danger to the economy of the same type that 
you have been studying, that we feel comes from monopolies. If : 
general strike could be called against one firm and not against wnethieh 
that would have the same effect as any other so-called monopolistic 
practices we have today. 

Mr. Barnes. Yes. I think that is true. I think honesty compels 
us to say that. I point out on the reverse of the coin, Senator, that a 
great many employing companies believe that they can best obtain 
what they desire by nationwide units in bar gaining. 

Senator Gotpwarer. Well, I do not argue that. I am not arguing 
at all on your stand that you should not get into the labor-management 
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legislation. I agree with you that you should not. I think the act 1s 
a!l right as it is. 

But, certainly in the future, I think, we are going to have to consider 
the possibilities that the same dangers exist in union monopoly as 
exist in management monopoly. And I am glad to hear you say that 
you have not closed the door to future consideration. 

Mr. Barnes. May I add something there? 

Senator Gotpwarer. Yes. 

Mr. Barnes. May I add something that I think is apropos. I think 
that in the administration of law as it exists at the present time we have 
been diligent in seeking to ascertain those areas where, under the exist- 
ing law, as enunciated by the Supreme Court, labor unions have gone’ 
beyond their “legitimate objectives.” 

In the last 2 years, you may or may not know, that the Department 
of Justice has instituted in the Antitrust Division 12 cases against 
labor unions for transgressing beyond the exemptions that are granted 
them under the existing antitrust law. 

Senator Gotpwater. Thank you very much. 

Now, I have one other question, and I refer to page 14. Here again, 
getting back to my original thesis that I do not think we are being con- 
cerned enough with future bigness, you, in talking about agricultural 
cooperatives, say : 

The committee expressly stated that this should not be taken to mean that 
agricultural cooperatives presently offer any serious threat to effective competi- 
tion. 

Well, now, small business around the United States can argue rather 
effectively against the stand that some co-ops, the way they have been 
allowed to operate and do operate under the law, do not actually pre- 
sent serious threats to business today. 

I do not refer to the agricultural co-op as originally intended by the 
act. That isa perfectly legitimate piece of business, and I do not think 
anybody in the United States objects to it. But I do think that busi- 
ness people have a right to object where we find co-ops getting into the 
business of banks, oil companies, transportation of oil across the seas, 
and into every type of business that a farmer in no way could possibly 
be interested in. Have you taken that into consideration? 

Mr. Barnes. We have studied it to a certain extent, but very obvi- 
ously there are no—well, I guess it is obviously—we filed no cases to 

test those principles. 

The closest test that we have developed along those lines is a case we 
instituted against a labor union which, in its proprietary capacity, 
had enlarged itself into private business, and had used its bargaining 
forces with the employer to require the employer to set him up in busi- 
ness on its ships, going beyond the ordinary conduct of a labor union. 

I think the same rule is applicable to agricultural cooperatives where 
they leave the specific area of marketing of foods for which they were 
originally organized, and get into other phases of activity. However, 
we have no litigation on that. 

Senator Gotpwater. Well, the activity of buying and selling is all 
right, too, as long as the inherent intent is there, where small groups of 
farmers in isolated localities band themselves together for mutual 
benefit in transacting not only marketing functions but purchasing 
and selling functions. 
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But what I wanted to get from your committee was some asurance 
that further study would be given this because I can tell you, as a small- 
business man, the cooperative threat is not one to be laughed at. In 
fact, in my particular field, I think it is of far more importance than 
organizations such as Sears, Roebuck, and John C. Penney, and the 
other so-called big ones. 

Mr. Barnes. The furthest that we go in discussion of the cases is 
that which appears on page 311 where we say, after discussing the 
Borden case : 

This appears to make permissible a marketing cooperative’s sales contracts 
which require purchasers to obtain their full supply from the association, where 
contracts are reasonably ancillary to effectuation of the cooperative’s legitimate 
marketing objectives. 

Now, when they go beyond that it is time, I think, as you say, for 
us to study it. 

I might point out that within the last month we did sue a cooperative 
association in the cranberry industry, indictments and civil suit; but 
that related more to restraint of trade within the cranberry areas, allo- 
cations, rather than the specific problem that you have in mind. 

Senator Gotpwater. I wanted you to understand that the specific 
problem I have is not wrapped around marketing. 

Mr. Barnes. I can understand that. 

Senator GotpwarTer. I can see where some abuses might occur in 
that. But I am particularly concerned in the retail field and the field 
in which these farmer cooperatives have gotten into which are far re- 
moved from their original intent. 

Mr. Barnes. Well, I would think—I would not for a minute dis- 
agree with you that further study should not be made. Of course, it 
will not be made by this committee, because this committee has com- 
pleted its services. 

Senator Gotpwarer. Now, just a comment, Mr. Chairman, and 
then I will be through. 

The Cuatrman. All right. 

Senator Gotpwater. I am very much interested in this study. I 
think you gentlemen approached it, as lawyers do, within your capaci- 
ties, and I think you have done a good job with it, and I think the 
minority has done a good job in expressing their dissatisfaction. 

But I keep feeling that we are spending a lot of time worrying about 
big companies today and not worrying about the growth of big com- 
panies tomorrow. 

I think there is—this is my personal feeling as a businessman—one 
great cause for this trend toward growth, and that has been the stifling 
taxation over a long period, particularly a period of high earnings, 
which has forced small companies to go in with other companies be- 
cause even after a period of high earning, companies do not have the 

-apital to expand, and they have to join with others. 

Now, when that has been done, and they go through a period of 
years as a larger company, and then they want to expand, they have 
to join others, and I can see in the future a growing combination of 
big businesses in this country in all fields, not brought about by a desire 
for bigness, but brought about by a desire to survive, and I personally 
think that one of the solutions to this is for the Federal Government 
to get its budget in good shape and reduce taxes to business. If we do 
not we are going to have a continuing trend toward this bigness. 
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It is a temptation that the small concern cannot pass up. In fact, 
it is a temptation, if you want to survive and want to grow, which they 
have to accept. 

I place far more importance on what I think are our stupid tax 
policies than I do upon the failure of our antitrust laws to control 
this. 

Thank you, Mr. Chairman. 

Mr. Barnes. May I say along that line two things: In the first place, 
it is not only the large taxes in themselves, but undoubtedly there are 
certain areas in the tax law which induce mergers in order to obtain 
tax advantages. 

That particular subject is under study by the Federal Trade Com- 
mission at this time. They expect to have a report out within the 
next 30 days or so on what causes these corporations to merge; and | 
think that you will find some attention is given to the matters you 
speak of there. 

Senator Gorpwater. I was referring in particular to the excess- 
profits tax which, I feel, is confiseatory, and it certainly is denying the 
fulfillment of young men and young business in this country their 
natural desire and right to expand and profit. 

That isall Ihave, Mr. Chairman; thank you very much. 

The CuatrmMan. Senator Goldwater, I am not sure that you were on 
this committee when we made quite a study of the tax problems con- 
fronting small business. 

Senator Gotpwater. No; 1 was not. 

The CHatrmMan. We had a series of hearings and made a report 
right in the beginning of the last Congress, and I think you would be 
interested yet ineven going back and reading that report. 

Senator Gotpwater. I would like to get it. 

The Cratrman. Yes. We will see that you get one because we 
found that it was a very serious problem confronting small businesses 
throughout the country. 

There is another angle to that. I do not know that it is so relevant 
to this present hearing, but it is one of the reasons that make for the 
inability of the small company and some reasonably fair-sized to 
finance themselves. 

And unless you are borrowing substantially into the millions, you 
just cannot afford to go into the securities market because of the high 
cost of doing so. | 

Senator Gotpwater. You will find, if you examine the statements of 
small businesses, that they have been making money. But when the 
lending institution takes a look at it, they have not been able to build 
up enough assets to borrow enough money to expand. They can bor- 
row money for current operations. 

The Cuarrman. That is right. 

Senator GoLpwater. But you cannot borrow money for a new build- 
ing or for enlarged stock. 

The CHatrman. That is right. 

Senator Gotpwarer. And that is all because of the excess-profits tax. 

If business A wants to expand, and he does not have the assets on 
which money might be borrowed to bring about this expansion, then 
he has to go, and he is forced to go, with business B, so the two of 
them can expand. . 
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The CHarrMan. That was all pointe cd out in our tax study. In fact, 
Hane ing Was particul: arly ditlicult when the excess prolits tax was in 
existence—but even in the normal and surtaxes, there are proble: us 
because small businesses do not have that base that you speak of. 

Senator Gotpwater. They have not been able to lay it aside. 

The CHatrman. And they are not sullicient ly big to be able to atlord 
the securities market that 1s available. 

The Securities and Exchange Commission made a study a fe Ww years 
ago in which, if I remember the figures correc tly, they showed that up 
to $1 million you could count on an interest or count on a charge of 
about 17 percent. 

Senator GoLtpwarter. Well, 1 am more concerned with the firm wor 
rying about $1 million than the firm worrying about $10,000 or $50,000, 
which you cannot usually accomplish by going the security route. 
When you are talking about the security route, you are talking about 
« big business, not a little business. 

The CuHarrmMan. I know it: that is what I am saying. 

Mr. Barnes. May 1 say we should take a look at the exemptions 
apparently created by section 7 of the Clayton Act, which exempts 


inks, when there is an asset merger. ‘The principal reason for the 
lerger Ot the banks in New York, as Agvet it Troi certaim re pl hta 
tions that I have seen, is that the banks desired to be put in a position 
to meke larger loans to particular businesses and, therefore, they 
needed larger capitalization. 

Now, of « ourse, every loan like that eliminates a certain numbet of 


nalier loans to smaller businesses. 

That is another reason why the suggestion was made that we not 
divide that section 7 into two classes of corporations. li might be very 
advisable—— 

The Cuamman. Do you see any danger in this current wave of bank 
mergers that we seem to have 4 

_ Barnes. Well, I think 

he CHAIRMAN. | would like to ask that of all three of you. 

Mr Barnes. I think that the easiest answer to that is that one - 
the fundamental distrusts that the antitrust theory encompasses is ft! 
too great concentration of power in a limited number of hands, ee 
certainly the mergers of banks the size that have taken place very 
recently, fall in that definition. 

Mr. Scnwarrz. Senator, as you may recall, this is one of the specific 
points I made in my dissent. The majority report refers to the—— 

The Cuarran. I may say right there, | have not had an oppor- 
tunity to read your dissent in full. I tried to follow it in here, but 1 
find it quite difficult to do. 

Mr. Sc uwartz. I shall be glad to provide—— 

The CHarrman. Not only yours but anybody else’s. 

Mr. Scuwarrz. It is a little puzzling. But with regard to the bank 
merger situation, I call the committee’s attention to the Transamerica 
case, which involved a merger of banks supplying 50 percent of the 
commercial loans in the Far West. 

The Third Circuit Court reversed the Federal Reserve Board on a 

rather technical basis, namely, that the finding with respect to the 
wesiioes involved was insufficient to support the order. 

Well, if that was all there was to it, it might have gone back to the 
Federal Reserve Board: and, using the evidence they had before them, 
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they would make the finding. But the case was dropped and in my 
opinion it was dropped because the court’s decision made it perfectly 
clear that it was not unlawful under existing law to buy up 48 percent 
of the banking facilities of the far-western market. 

I think that is a subject of very grave concern, for the reasons that 
you pointed out, or, perhaps J udge Barnes, that banks which merge 
in order to be able to meet the demands of giant industry, to that ex- 
tent leave the market for supplying small industry with capital. 

Senator Turr. Mr. Chairman, may I interrupt the professor at that 
point to say that it is not always a question of a merger of banks in 
order to meet giant corporation needs. 

You may have in a community someone in the banking business who { 
does not have either a son or a business associate who can assume the 
responsibilities to carry on that institution, and he himself may have 
been the founder. He finds it necessary to seek means whereby he can . 
retire by permitting this business to become merged with some other 
like banking institution, and at the same time protect the stockholders 
who are associated with him. 

Now, that is a question that I have found to exist in certain areas, 
not only in my own State, but elsewhere. 

It is just a question of a person desiring to retire from the field of 
banking in that community. He cannot find a buyer. If he just 
closes the doors and liquidates, there is a loss of values there in that 
bank stock, and in that business which is unnecessary, if they could 
find a place to merge it. 

Now, is there any commonsense to that phase of a merger ? 

Mr. Scuwartz. Senator Thye, I am sure that we do not differ 
with regard to the kind of mergers that you have in mind. You are 
obviously talking about relatively small banks in which one family is 
pretty well involved. 

Senator Ture. Well, if you get them any larger, there would not be 
a great need of a merger to meet the giant corporation’s banking needs. 

Mr. Scrrwartz. Well, those are the excuses that we hear given. 

Senator Ture. I am just exploring that situation. 

Mr. Scuwarrz. And Judge Barnes has referred to them with refer- 
ence to these giant New York banks getting together. They were not 
family banks uniting to get a succession. They were huge institutions, 
each of them capable of making multimillion-dollar loans; not family 
institutions at all. 

Senator Ture. I was thinking primarily of the smaller institutions 
when I raised the question. 

Mr. Scuwarrz. I do not think that would worry us. | 

Senator Tyr. There you would have the merger in a sense, but it is 
a different type of merger than what we have recognized in some of the 
larger corporations. Yet there is a need there, because otherwise I 
cannot see how that family could retire or if they did retire, to protect 
what is a reasonably mre | sound business institution, you see. It is 
just a question that I wanted a little light on. 

Mr. Scuwartz. I think we are in entire agreement. 

The merger of small units in any business may actually promote 
trade. It 1s only when you have the dominant units in a business 
merging for reasons quite different from those you have pointed to 
that they become of serious concern. 
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Senator Ture. Well, the only reason I raised the question was I 
wanted to be certain that we did not foreclose the opportunity of a 
merger to those small institutions that would seakaiietbeve no means 
of liquidating or retiring unless there was an opportunity of some 
sort of a merger there. That is the only reason why I brought it up, 
not in defense of the action of some of the larger corporations which 
we have had in years past or even present, and where we have witnessed 
some mergers that were not in the best interests of the general philoso 
phy of free enterprise. 

Mr. Barnes. Before we leave that bank merger, if I may interpose 
here, I do not agree with my friend, Professor Schwartz, as to the 
conclusions that he draws relative to why the Bank of America case 
did not proceed. 

As I read the decision, the Federal Reserve Board got into a situ- 
ation where they had not properly presented evidence of relevant 
market—they presented a regional proportion of business rather than 
specific areas in these 48 different towns. Recall, it was the Board 
itself that deemed the separate towns the relevant market. In other 
words, they were reversed on a procedural matter, on a technical act 
of proof. 

I think the difficulty in filing an antitrust case of that kind is that 
it was in the hands of an inexpert group for prosecution ; in fact, some 
of the gentlemen said, “When we get into a situation like that we think 
we will do better to turn it over to somebody who has a little more 
experience in antitrust prosecution.” 

That points up again the fact that there are two classes and some 
exempt classes of corporations in present section 7, because of the 
peculiar language in the act, again calling attention to the need for 
some revision. 

The CHatrman. By the way, Judge. the suggestion you gave to us 
this morning in the very opening of your statement with reference to 
some recommended changes—were those included in the recommenda- 
tions of the committee or were those your own individual recom- 
mendations? 

Mr. Barnes. Théy were really comments, just saying—they were 
my individual comments of areas which I thought this committee 
might well study. 

The Cuarrman. Any further questions, Senator Thye? 

Senator Tnyr. Mr. Chairman, I regret exceedingly that I could not 
be here this morning. But, unfortunately, we always have 2 or 3 
committees in session at the same time, and I was over in the Appro- 
priations Subcommittee hearing on health, and all its problems in 
the field of research. We commenced those hearings and had gotten 
into them partly as of yesterday. We wanted to complete them this 
morning. That was one reason why I had to deny myself the oppor- 
tunity of this very important and very valuable testimony that was 
given. 

I have just been hurriedly scanning the paper here of Judge Barnes 
in order to try to acquaint myself with what the discussion was here 
this morning. So I thank you, Mr. Chairman, for this opportunity 
to participate in the discussion. 

The Cuarrman. It may be that questions will occur to you later. 

Senator Ture. I have no questions at the moment. I am still trying 
to complete reading this statement. 
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The Crarran. Professor Adams, I wonder if you care to add a 
comment to that question of bank mergers we were talking about? I 
do not care about prolonging it, but I just wonder if you want to com- 
ment. 

Mr. Apams. I agree with Judge Barnes that the Transamerica 
case was reversed on a technicality. But vet the committee—and I am 
talking about the Brownell committee now—could have taken the 
opportunity of indicating that, given the factual situation that existed 
in the Transamerica case, there is some need for relief in that kind 
of a situation, assuming the case had been properly brought by the 
Federal Reserve Board before the courts. hat was not done, and I 
think it should have been done. 

The Crarman. Right at the conclusion of this morning’s session, 
Senator Duff—and talk about the angels, and we hear their wings 
Senator Duff asked a question which I was hopeful he would continue 
this afternoon. And I am still hopeful, Senator Duif, that you will 
take charge and go further into that question 

Let me sav this: I think when vou get right down to the practical 
side of it, that, perhaps, is one thing that is giving people of this 
country as much concern as anything else 
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I have noted with considerable interest in the news reports a couple 
of speeches made by the chairman of the Federal Trade Commission. 
He has raised the question: Is there such a thing as being too big? 

He used a certain corporation as an example—lI do not care what 
corporation you use, but, Ts there a limit? I understand that really 
to be the implic ation of the question by Senator Duff this morning. 

Senator Durr. Well, in substance, what I had in mind was that 
while under the act you could prevent combinations of two big com- 
panies in various fields: and the reason that you do that is because 
they are eating up the competitive situ: eg whether or not one com- 
pany, which is immensely big, can expand itself so greatly that it oc- 
cuples the highway of the competitive position by the very bigness of 
what it is. And while I realize that under the present act—at least 
T have a superficial knowledge of it—that would not be indictable in 
any way. there is a question as to whether or not, in my judgment, there 
ought not to be some provision in a situation where you do get so big 
that you are just as dangerous as preventing combinations. That is 
the thing I addressed myself to. 

Mr. Bar 2nES. Well, let me express it this way. Of course, the $64 
question is, When do they become too big 

Senator Durr. Yes, sir; I realize that thoroughly. 

Mr. Barnes. But I think that you can say that where that bigness 
becomes such that it indicates a propensity, by showing its stock and 
acquiring new capital, to exclude those who might ordinarily enter into 
that particular business, then it would become an earmark of monopoly, 
mere size itself, which might be prosecuted under section 2 of the 

Sherman Act. 

Senator Durr. Yes, sir; I understand that. I think there is a gen- 
eral feeling, if I interpret the feeling of small business, that the very 
magnitude of the size of these operations, towering the way they do, 
gives them a feeling by the very nature of it, their opportunity for 
competition is reduced because they integrate their whole business, and 
they are constantly absorbing, as a result of their ability for research 
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and so on, the opportunities that we competitors do not have; an 


therefore, that very situation, wiiile | t is not a complete monopoly, it 
has a tendency to monopolize the fie ld in a way to discourage small 
ay usiness. That is wha tlw: as alming at 


Mr. Barnes. I think there is a great deal to be said for that p 


tl ion, and l might point out that What you are indicating Is son eth 
that Is very essential to the thinking r underlying the suit that was 
bro whi by the division W ith in the past several months acral | 
Inasmuch as that case Is pendit i, Ld am not at liberty to discuss 
but merely to point out that while there is no questo is to patent 
that they hold are lawful patents and that, under our constitution 
Ware inties re iF itive to pate hts, they are entitled to the | viul moi OPoty 
that patents give them, the question is: When they accumulate ten o1 
twelve thousand of these law ful Mono} olies. qhoes hat a fuIsIlioh ot 


this overwhelming number of lawful monopolies become itself an w 
lawful monopoly ¢ 
Mr. Apams. Senator Duil, could I comment on your statement / 


Senator Durr. Yes, sir; 1 would be very pleased to have you do se 

Mr. Anams. It is almost a he resy to be op posed to bignes ese dave, 
but I think bigness is a problem even in those situations where it falls 
short of monopoly power; that is, there may be situations of bigne 


which are not now within the reach of the antitrust as and which 
may nevertheless proauce antisocial effects, and in my own view I 
think there ought to be a presumption against bien ess unless that Ly re 
ness can be ju stified on grounds of technological nece essit y- 

Now, for ex: unple, if a firm like Bethlehem Steel is big e1 ough to be 
eflicie nt, then the very serious question arises a her U nited States 
Steel is not too big, and that kind of an ar 
extended. 

Should a firm be larger than it has to be in order to operate e! 
ciently? I think its mere size is a deterrent to the growth of some 
smaller companies. 

Senator Durr. Thank you. 

Mr. Scuwarrz. I would like to comment on that, if I may, Mr. 
Chairman. 

Senator Durr. I would welcome the comment. 

Mr. Scuwarrz. I want to raise the question, What is the solutio: 
for the problem that has been pointed out? Now, when this problem 
became acute in connection with the public-utility holding-com 
pany empires in the thirties, Congress passed the Holding Con pany 
Act, one provision of which l, section ba. required the reorgal ization 
of these companies, and confinement of their operations to a technolog 
ically justified scope. 

That act was held constitutional, and despite the wag of many 
pe ‘ople expressed in the famous phrase “the death sentence,” the public 
utility industry has prospered unbelievably since that time as a result 
of the return of management responsibility essentially to local ma 
agement, and I think this offers a clue to the kind of solution 
need here. 

You do not want to start out roc ‘king the boat too much, but I do 
think it is too much to suggest that t the very largest multi-billion 
dollar enterprises, with interests in every conceivable kind of related 
and unrelated fields, be required to reorganize into units of size 
fied by the necessities of the business. 
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You do not have have 1 company in fields as diverse as shipping, 
cement, steel products, and so forth; you do not have to have 1 com- 
pany manufacturing every household appliance and 7 kinds of cars, 
and paint, and a lot more things besides. 

Now, some integration is required. It will be in the interest of effi- 
ciency. But the threat involved in these superconcentrations ought to 
be met by an inquiry directed to that, asking them to come in before 
an administrative agency and to show that the scope of the operations 
is justified on that ground. 

Mr. Apams. Mr. Chairman, I just hope that Professor Schwartz’ 
proposal at this time will receive a warmer reception than a similar 
proposal that I made to the Celler committee on December 1, 1949. 

Mr. Barnes. I might point out, Mr. Chairman, that while I am not 
advocating this, I am merely mentioning the fact that this question of 
bigness disturbs other countries besides our own, and that, as I under- 
stand the British Monopolies and Restraint of Trade Act, there is a 
prima facie presumption of monopoly when any company achieves 35 
percent or greater percentage of a particular industry’s business. 

The CuarrMan. What do they do? 

Mr. Barnes. It starts an investigation. 

The Carman. By a congressional committee ? 

Mr. Barnes. No, by the Monopolies Committee. That Monopolies 
Committee is both a judge and a fact-finding body, somewhat entirely 
different from what we have here. 

The Cuatrman. Well, still, what would be the final answer, just say 
that “you cannot expand beyond that or you have got to break up?” 
What do they do? 

Mr. Scuwarrz. Judge, can I help you out there? 

Mr. Barnes. Yes. 

Mr. Scuwartz. The British are not noted for being as free-enter- 
prise minded as we are, in the first place, and, therefore, their solution 
for some of these problems has been to say to these people not to break 
up but to behave. In other words, they tend to tell dave. “Well, re- 
duce your prices,” or, “Stop making these exclusive dealing contracts.” 
They follow a line in this Monopolies Committee of making them be- 
have rather than reorganizing them into competitive units. 

The Cuatrman. Would you say that their inability to deal with big- 
ness may have contributed to the program of nationalization ? 

Mr. Scuwartz. I have always regarded the tendency to bigness as a 
very dangerous step in the path of—in the direction of nationaliza- 
tion. 

It is quite notable that the Socialist parties of Europe have never 
opposed bigness. I think they regard it as the ideal precursor of 
socialism. They say, “Let them put it together, and it will be easier 
for us finally to take it over.” 

The CuatrmMan. Is there any comment from the other two? 

Mr. Barnes. When you speak about what they do—I was talking 
with one of the members of the Canadian Monopoly Commission not 
so long ago, and he pointed out that one of the weapons they have is 
they find a monopoly position exists, and what they do is to create an 
exemption for that particular company by law from any of the bene- 
fits of tariff that are imposed, and that has a very salutary effect on 
procedures and attempts to gain a greater percentage. That is some- 
thing I do not think we have considered here. 
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Again I am not advocating it, but I am really pointing it out, in 
answer to your question. 

The Cuarrman. I understand that. We are not holding anything 
you say here, Judge, except we are all exploring together. 

Is there any comment by the other two! 

Mr. Apams. I think just making the 35 percent control of the 
inarket a so-called peril point will not solve the problem of conglom- 
erate concentration that is coming into view now. 

Hailing from the State of Michigan, the question arises in my mind 
whether General Motors, for example, is big enough or whether a 
corporation that size has to be controlled from Wilmington, Del. 

Is there any justification, in other words, of a chemicai company 
the size of Du Pont exercising control over General Motors, United 
States Rubber, Remington Arms, and so on. 

Now, in any one field they may have less than 35 percent of the 
market. Nevertheless, the eal size of that conglomerate enter- 
prise may create serious problems. 

The CuHarrman. I was going to ask if this 35 percent rule were 
applied in this country—I am asking this purely out of curiosity— 
would it hit an appreciable number of our industries ¢ 

Mr. Barnes. Well, I do not know what you mean by “appreciable 
number.” I think it would not affect anything in steel. 

The Cuarrman. It would not affect steel ? 

Mr. Barnes. Thirty-four point, by a fraction of a point, percent. 
It would obviously, as far as the 1953 figures, and undoubtedly 1954, 
it would affect General Motors. 

The CuarrMan. General Motors has 35 percent ¢ 

Mr. Barnes. It had 52 percent in 1953. 

The Cuarrman. Fifty-two? 

Mr. Scuwartz. Judge—Mr. Chairman, I think 

The Cuatrman. I would like to have the title of Judge. Go ahead. 

Mr. Scuwartz. I do not know why you should not, Mr. Chairman. 

a CuyatrMaNn. I am a lawyer, and I think all lawyers like that 
litle. 

_Mr. Scuwarrz. Mr. Chairman, I think it is fine if we get the prin- 
ciple of peril point accepted here. But I should be most dismayed if 
it were 35 percent. I do not want to endorse this test, but I point out 
that when we were exporting antitrust to Germany during the period 
of military occupation they adopted a rule of thumb that any business 
employing more than 10,000 was one that had to be examined into. 

Now, that is not fit for our economy either. I think if I were doing 
this, I would look to something in the neighborhood of 20 percent, 
and then to reach the problem of conglomerate merger that Professor 
Adams has referred to, I would take a dollar figure of total assets. 

If you are bigger than—I do not know what it would be—$1 billion 
or $2 billion, I would want to start at the very top as an experiment in 
this, but I would want to reach somebody. But I do not think a 35 
percent figure that does not reach United States Steel is good enough. 

The Cuarrman. I take it that you would not take any—and again 








we are just drawing out ideas to one another—you would not take any 


figure as an absolutely fixed figure, but only a figure above which it 
would bear looking into. 


Mr. Scuwartz. Exactly. 














56 REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 


The Cuatrman. As I understand that is really the system in Eng- 
land. Judge Barnes, you wanted to make a brief statement. Would 
you care to do that now ? 
~ Mr. Barnes. I do not like to let my friends argue last. You know 
a lawyer always like to havea little rebuttal. 

I point out that both Professor Adams and Professor Schwartz de- 
sire to be known as dissenters, but they do not dissent on the same 
thing. 

Professor Adams is very much opposed to fair trade—very much 
in favor of fair trade, excuse me. I want to get it right. 

Professor Schwartz, on the other hand, dismisses that with a mere 
statement that he does not agree with Professor Adams in favor of fair 
trade. 

Each one of them has mentioned this question of royalty-free 
patents. Well, the report plainly shows that the committee was almost 
evenly divided on that particular area, and I do not think that, because 
there happened to be a slight m: jority opposed to the idea, there should 
ever be royalty-free patent licensing as a result of antitrust violation, 
that that is particularly significant other than to show that it is one 
of those areas where there is a good deal of thought on both sides, as I 
have heretofore agreed with each of my colleagues who are appearing 
here today on that royalty-free proposition, and likewise on the ques- 
tion of fines. 

I agree that a raising of $5,000 to $10,000 is not enough. But I can- 
net agree with Professor Schwartz that that is proof, the raising from 
45,000 to $10,000 is any proof, of the weakening of antitrust. It may 
not be enough of a correction, but at least it is a correction in the right 
direction. 

Now, to get specific here: Professor Schwartz intimates that on this 
question of the per se rule, as distinguished from the rule of reason, the 
report tends to obscure per se adherence. 

[ point to page 123 in the report where—and the reason that Profes- 
sor Schwartz gave, if I may go back again, as an example of what he is 

talking about, is that the merger section required all this examination 
into the economic bac ‘ground before they could find there was any 
violation, and, hence, that the courts would be lost in examining the 
economic factors. 

The report specifically says at the bottom of page 123: 

At the same time, Pillsbury does not require that all evidence be considered 
in all proceedings regardless of the competitive character of the market. 

And then this sentence : 
The act does not demand an exhaustive economic inquiry for its own sake. 


I think that clearly demonstrates the fact that the report does not 
attempt to obscure the ultimate determination of the rule of reason 
to a per se position by getting into too much of the economic back- 
ground. 

On the question of treble damages, the statement was made that the 
report recommends that the private treble-damage provision be 
repealed. It is not the recommendation that it be repealed, but that 
it be made discretionary with the courts. 

Now, to the extent that it does put some discretion, in fact all dis- 
cretion, in the hands of the trier of fact in the trial court, it does, if 
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that be weakening, weaken the antitrust law. So does, obviously, any 
law that puts any discretion in the trial judge. 

I still think that in a majority of cases putting that discretion in 
the hands of competent judges is better than setting up compulsory 
rules. ' 

Now, I say that as a general proposition because 1 am not certain 
that the specific recommendation for the elimination of the required 
treble damages and private treble-damage actions should be adopted 
by the Department of Justice. I am not sure that it will be, and I do 
not want anything I say here on the general subject to be charged 
against the specific problem. 

On the statute of limitations—— 

The Crairman. By the way, may I, if you do net mind, put in 
right there 

Mr. Barnes. Not at all. 

The CHamman (continuing). The purpose of the treble damages 
is to lend an incentive, is it not, to private individuals to pursue these 
cases ¢ 

Mr. Barnes. There is no question of that. It is an aid to enforce- 
ment. 

The CHatmman. Now the thought occurs to me that if the discretion 
should be placed in the court, there probably ought to be a minimum 
which would exceed simple damages-—— 

Mr. Barnes. That may be. 

The CuarrMan (continuing). In order that there may be a degree 
of incentive. 

Mr. Barnes. May I report what the report states on that specific 
item? It says: 





Many urge that making triple recovery discretionary will not impair the 
deterrent effect of private suits for the conscious malefactor cannot expect the 
benefit of such discretion, and the unwitting violator seeking to act in con- 
formity with the law, is naturally unaffected by the threat of triple damages. 
Nor will the incentive to private suit be curtailed. The inducement of man- 
datory treble damages no longer is necessary to encourage suits by injured 
persons. The development of both the procedural and substantive law largely 
favorable to the plaintiff, plus the award of attorney’s fees, affords sufficient 
incentive to private antitrust actions. 

Now, that may or may not be the ultimate answer, but it indicates 
that there was some reasoning on the subject by the committee. 

On balance, the committee says they favor this discretionary per- 
missible award of treble damage rather than compulsory. 

Again you there get into a situation where, I think, business has 
some legitimate complaint. One company that has been found to be 
in violation—in almost all these treble-damage suits up to this time 
there followed a conviction by the Government in the Government’s 
suit—and in one of those instances there is one corporation that finds 
itself the recipient of treble-damage suits pending at the present time 
of about $400 million. 

Now, the mere defense of that is a considerable item. 

You say they have been found guilty and, perhaps, they should bear 
that cross, but it is a considerable burden to put upon even the anti- 
trust violator in addition to the Government relief which was obtained 
in the suit that the Government filed. 
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That, of course, does not apply all down the line, because there may 
very well be a private treble-damage suit that does not follow Gov- 
ernment action. 

On this question of the statute of limitations, of course any statute of 
limitations is unfair. It is unfair to those people who are barred by it. 

They have just as much right in —_ the day after the statute 
of limitations expires as they have the day before. But we are all 
familiar with the necessity for a statute of limitations. And I point 
out it is not quite as harsh as Professor Schwartz would have us believe, 
I think, from what he said. 

On page 384 is the reference to the proposed statute of limitations. 
He agrees with us, I am sure, that there should be uniformity rather 
than this seeking, shopping for a forum in some particular State which 
has a longer statute of limitations: and I point out subparagraph b 
at the top of page 384, where the effect is, or where it provides for a 
suspension of the statute of limitations during the period of time dur- 
ing which the Government action is actively pending and contested. 

Now that, in itself, and then for a year after this conclusion of the 
Government’s suit, there is this suspension of the statute of limitations. 
So that you are not dealing with an absolute 4-year statute. You are 
dealing in a majority of treble-damage cases which follow the Govern- 
ment’s suit with a far longer period of time than the 4 years. 

I think we have to balance the necessity of having an end to litiga- 
tion which is the usual reason given for the statute of limitations, and 
preserving the individual rights. 

Mr. Salcteeini criticized the recommendation for the repeal of the 
$5,000-per-day penalty. On page 373 it is pointed out that that really 
is tilting at windmills, I would think, to a limited extent by reason of 
the fact that since 1938, as the report points out, there has been only 
one civil penalty proceeding to enforce antitrust orders, and 80 suits 
- enforce other types of orders under the Federal Trade Commission 

ct. 

In 90 percent of these cases the courts have entered judgments for 
less than $1,000 on each count. In only one case did the judgment 
reach even the pre-1950 $5,000 maximum. Accordingly, the present 
$5,000-per-day ceiling should be repealed and the present $5,000-per- 
violation ceiling retained. 

I am reminded of an experience that frequently lawmakers have in 
setting up too heavy a penalty. You take the death penalty for the 
possession of narcotics. You take the cases to court and you simply 
cannot get a conviction. It is a fine law, but sometimes you can have 
such a severe law that it just does not work out in practice, and I think 
that this is an example not as vivid as the one I gave, but an example 
of what we are talking about. 

Now, the next thing that Professor Schwartz does not like is the civil 
investigative demand, and I want to make it very plain I think that 
any member of the committee will recall that I did not go overboard 
for this civil investigative demand, particularly for any theory that 
would substitute it for the grand jury. 

_ We have to retain that grand jury and the right to go to the grand 
jury. 

But what I am concerned about is this, and I will give you a specific 
example of why I think our mechanical tools are not what they should 
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be: As you undoubtedly know, all our investigative work is handled 
by the FBI. 

The FBI goes in and makes a request. Now, usually the FBI’s re- 
quest is granted. But ifthe private individual simply wants to tell the 
FBI that they will not give them any document, they have that right, 
and there is nothing the FBI can do, and there is nothing we can do 
unless we file suit and bring it before a grand jury. 

In a case not so long ago we met one of those situations. We could 
not get the ownership certificate of a certain Cadillac car, just one 
ownership certificate, and we had to go to a grand jury to get a subpena 
to find out the ownership of this Cadillac car. 

Now, that can go on in a lot of areas in this country that do not 
have a grand jury sitting every day. They may sit 6 months out of 
the year or they may sit 90 days out of the year, and you can find a 
lot of judges who cannot convene a grand jury, so the antitrust depart- 
ment—a bunch of foreigners from Washington—cannot get informa- 
tion in that locality. 

So we would like to have additional means of getting informa- 
tion, and that is what has been suggested by the committee, the civil 
investigative demand. 

I think we should see how it works out, and see if it can give us some 
of the things that we need in addition to the grand jury. 

The Cuarrman. As I understood from your statement, that was to 
be an alternative or a supplemental and not a replacement provision. 

Mr. Barnes. Ancillary; that is exactly right. 

Mr. Scuwartz. I hope I have made it clear I do not object to it in 
that sense. My objections were to the coupling of that with the 
remarks in the majority report derogatory to the use of the grand 
jury subpena. 

The Cuarrman. And your fear, as I understood it, was that it might 
be used as a replacement, more or less? 

Mr. Scuwartz. Exactly. 

Mr. Struuts. Judge Barnes, would the information that you would 
get under this civil demand be restricted in any way? It is a demand 
for papers. Would you be delimited from going into Criminal Court 
later on as a result of testimony you had gotten under this civil 
demand ? 

Mr. Barnes. No. The theory of it was that we would not and, of 
course, it has one defect, and that is that it cannot require the produc- 
tion of individuals to testify orally under oath. We would still have 
to go to the grand jury if we wanted an individual’s testimony. 

It is not perfect. It probably will never supplant the grand jury, 
but it may give us an additional weapon. 

Now, I am sure you realize that both the antitrust division and the 
Federal Trade Commission are interested in what is going on up here 
and with regard to the discussion that I had this morning with Sen- 
ator Long relative to the good-faith defense, I am informed, and I 
believe that this information is correct from the FTC files, that, since 
the Standard of Indiana decision, not a single instance has occurred 
in which the good-faith defense was successful as a ground for dis- 
missal of a Robinson-Patman Act case; and, secondly, that since the 
Standard decision, 54 Robinson-Patman Act orders have been entered 
by the Commission against various respondents. 
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I merely raise that so that Senator Long may have that information, 
because, as I pointed out to him, I felt that, perhaps, he was more 
fearful than he should be of the effect of the good-faith defense. 

The Cruarrman. I am sorry that Senator Long is not here. I am 
not as familiar with that situation as he is. I believe that his comment 
might very well be that again it is a matter of a threat of legislation 
that might upset that whole thing. I believe there is legislation pend- 
ing—are you familiar with that, either one of the three of you ¢ 

Mr. Barnes. Yes, there is legislation, both—— 

The Cuatrman. That would seek to, perhaps, change the trend of 
things. 

Mr. Apams, Actually there are two pieces of legislation pending, 
one to write the Standard of Indiana decision into law, and the other 
to repeal, in effect. 

The CHatrMan. Yes. 

Mr. Barnes. First is the Capehart, and the second is the Kefauver. 

Mr. Apams. Kefauver ? 

The CHairMan. Yes; it is just the opposite, is it not ? 

Mr. Stutts. Capehart would put it into law. 

The Cuarrman. That is right. The Capehart bill would write into 
law the decision. The Kefauver bill would write into the law just the 
opposite. 

Mr. Srurts. We might comment even though this is obviously not 
Judge Barnes’ field, that there is no question that the Standard Oil 
of Indiana case makes some difference down in the Federal Trade 
Conimission in the preparation of cases. They obviously are not going 
to prepare a case to have it dismissed just peremptorily on the grounds 
that the facts would follow the Standard of Indiana case; so that it has 
a much greater ramification, perhaps, than that very short statement 
that you just made. 

Mr. Barnes. I would like to conclude this before we get into fair 
trade, if we do—— 

The CuHatrMan. Yes, Judge; go ahead. 

Mr. Barnes. I think it should be mentioned that Professor 
Schwartz's statement that this report has an element of weakening 
antitrust—that his fears are not echoed by some individuals who 
have about as fine a reputation as he has for preserving the freedoms of 
our economy. I refer to Professor Rostow’s communication in which 
he interprets the report as not broadening the rule of reason; that, as 
he states, this report does not seek to broaden the rule of reason by ask- 
ing the courts to excuse progressive monopolies and combinations from 
the Sherman Act. 

On the contrary, he says, it advances a rather new and independent 
reconciliation of the case law in the field, finding all of the principles 
of the Alcoa, the modern Tobacco case, and the 1911 Standard Oil 
case. It does not weaken, and I continue to quote: 

* * * the doctrine of per se illegality * * * for price-fixing market division, 
boycott, and other comparable violations. 

On the contrary, the report squarely supports and reaffirms that line of author- 
ity. The analysis of section 2 finally inters the Steel case of 1921, and affirms 
Alcoa, Shoe Machinery and other modern cases which repudiate the abuse theory 
of monopolizing. 

On the vitally important question of hitting industries of the Big Few under 
section 2 as monopolies, the report fully accepts the Tobacco case and Para- 
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mount case and others which permit economic evidence of parallel action to 
help prove the legal issue of combination of conspiracy. 

Again in the field, applying the Sherman Act to restraints affecting foreign 
commerce, the report rejects any proposal to invent a special rule for such cases 
that would weaken the act, and in some ways the report would broaden the 
reach of the act to permit attack on restraints affecting American investment 
abroad, as well as restraints affecting the import and export trade. 

Finally, more specific recommendations, Professor Rostow said, 
would add new weapons to the antitrust arsenal—I am sorry now, I 
am not quoting from him, I am quoting from myself. 

Mr. Scuwartz. I should add, Professor Rostow was one of the half 
dozen people who joined in my dissent. It is too bad he is not here. 

Mr. Barnes. He joined on two points, I believe, and if you will 
look at the oak characterized him as a dissenter, but I think 
you will find that he did agree with you—and he did disagree with 
you. But that is nothing unusual because with all these gentlemen, 
as learned as they are, one would hardly expect to find complete 
unanimity of opinion. 

Mr. Apams. I think no one can speak for Professor Rostow except 
he himself. But it should be pointed out that Mr. Rostow was almost 
delirious with joy when he saw their report and contrasted it with the 
kind of report that might have been written by this committee, so the 
mere fact that we did not lose too much ground pleased him so much 
that he pointed to all of these advantages | in the present case. 

The CuarrMan. May I remind you “there was placed in the record 
this morning a statement from Professor Rostow, so, even though he is 
not here in person, at least we do have some statement, and he does 
have a partial dissent in the back of the report. 

Mr. Barnes. No question about that. 

The CHarrMan. Yes. 

Mr. Barnes. I would like to, if I could, have this public statement 
made by Professor Rostow at the time the report was released, and 
the statement made by Wendell Berge placed in the record. 

The Crarrman. Those will be included in the record. 

Mr. Barnes. Thank you, sir. 

(The documents referred to follow :) 


STATEMENT ISSUED TODAY BY WENDELL BERGE, THURMAN ARNOLD'S SUCCESSOR 
AS ASSISTANT ATTORNEY GENERAL IN CHARGE OF THE ANTITRUST DIVISION, 
REPLYING TO CONGRESSMAN WRIGHT PATMAN’S COMMENTS RE THE ATTORNEY 
GENERAL’S NATIONAL COMMITTEE To STUDY THE ANTITRUST LAWS 


I have been a firm believer in the antitrust philosophy and in the vigorous 
enforcement of the antitrust laws. I was pleased to accept membership on the 
Attorney General’s National Committee To Study the Antitrust Laws because I 
felt it offered an excellent opportunity to review the problems with which I had 
been dealing for many years. I have given a great deal of time during the last 
year and one-half to the work of this committee. I think that the report which is 
being released today represents a signal contribution to antitrust problems. 

It contains some recommendations for legislation with most of which I agree. 
I think the most important aspect of the report will be the guides which it lays 
down for administrative policy in the enforcement of the antitrust laws. This 
report represents the considered deliberations of some of the best lawyers in 
the country who have practiced in the antitrust field. Many of them have had 
experience in the Antitrust Division. It is my judgment that the report strongly 
supports the basic purposes of the antitrust laws. It should receive the sympa- 
thetic consideration of those Members of Congress who have consistently sup- 
ported the free-enterprise system. 
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STATEMENT ISSUED TopAy BY EvuGEeNE V. Rostow, PRoFEssoR oF Law, YALE LAw 
ScnooLt, COMMENTING ON THE REPORT OF THE ATTORNEY GENERAL'S NATIONAL 
CoMMITTEE To StuDY THE ANTITRUST LAWS 


I regret attacks on the good faith of the Attorney General’s Antitrust Com- 
mittee. The committee report is a serious document meriting serious considera- 
tion. It should help more than any similar document in recent years to direct 
attention to genuine problems of policy in the field. I disagree with the report 
in certain vital respects, notably in its failure to support the important efforts 
of the Truman administration to negotiate workable procedures for international 
cooperation against cartels, and in the weakness of its treatment of some en- 
forcement problems. But the report exposes a wide and desirable area of 
unanimous or nearly unanimous agreement. It strongly supports the Sherman 
Act, and the recent vigorous Supreme Court decision interpreting it. The report 
flatly repudiates the plausible argument, backed by several committees, books, 
and articles in recent years, to exempt so-called progressive monopolies and com- 
binations from the antitrust laws by broadening the rule of reason. It firmly 
approves the doctrine of per se illegality developed by the courts, and refuses to 
propose any weakening of the Sherman Act in its application to foreign commerce. 
While the treatment of Clayton Act problems in the report is more controversial, 
and I differ with parts of it, there is no justification for impugning the good faith 
of the cochairmen or of the committee, or challenging its composition. Of course 
a majority of the committee consisted of lawyers specializing in the defense of 
antitrust suits. But contrary-minded members did not feel lonesome, nor were 
they denied either a hearing, or a considerable share in the committee’s work. It 
would be regrettable if debate on the merits of the issues canvassed in the report 
were to be confused by indiscriminate attack. 


The Cuarrman. Does that conclude your statement, Judge ? 

Mr. Barnes. It does unless you want me to get on to fair trade. 

ee Hompurey. I want to ask something before we go into fair 
trade. 

The Cuarrman. I have an appointment at 3:30. I will have to turn 
the meeting over to Senator Humphrey, but I have a few questions I 
would like to ask before going. 

Here is one in particular, and this more or less follows the line of 
questioning or to some extent the questioning by Senator Long this 
morning. 

Starting on page 27 of the report you deal with exclusive territoria! 
dealerships. The section starts on page 27; but in the concluding 


paragraph which appears on page 29 occurs the following, and I will 
read it: 


* * * the committee concludes that where an exclusive dealership forms part 
of an attempt to monopolize prohibited by section 2, or the lesser degree of un- 


reasonable restraint prohibited by section 1, it should be held a violation. On 
the other hand, where an exclusive dealership is merely ancillary restraint, rea- 
sonably necessary to protect the parties’ main lawful business purposes, such a 
dealership should be upheld where its effect is not unreasonably to foreclose 
competition from the dealer’s market. 


There are two things I would like to ask. First, if there is any com- 
ment, Mr. Barnes and, second, am I to understand from that quota- 
tion that, where there is no desire to stifle competition and the dealer- 
ship arrangement is merely ancillary or incident to the main purpose 
of doing business, there is nothing unlawful about it ? 

Mr. Barnes. Well, I think that the emphasis there is upon the 
effect of the act, not upon the intent with which it is done, but to 
measure the effect. Such a dealership should be upheld where its 


effect is not unreasonably to foreclose competition from the dealer’s 
market. To that extent it is an objective test. 
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The Cuamman. Why was the word “foreclosed” used there! It 
says “should be upheld where its effect is not unreasonably to fore- 
close.” “Foreclose” just means to close out ; does it not 

Mr. Barnes. I think it is a word of art, Senator, that has been rec- 
ognized by the courts, to foreclose competition, and it does not neces- 
sarily mean 100 percent foreclosure. 

Would you not agree with that, Professor Schwartz? 

Mr. Scuwartz. I think it is about to become a word of art. 

Mr. Barnes. Well, maybe so. I think it is a word of art because 
of its use in the context. 

The Cuarrman. Is it used frequently in these cases ¢ 

Mr. Barnes. Yes. 

The CuarrMan. It does not mean necessarily a complete closing out 
of competition ? 

Mr. Barnes. I would not know 

Mr. Scuwartz. How about “actual foreclosure” which appears 
here ¢ 

The CHatrman. Oh, it says, “unreasonably foreclose,” “is not un- 
reasonably to foreclose,” the one that I read on page 30. 

Mr. Scuwartz. That isright. Iam referring to another place now 
where the word “foreclose” appears with “actual,” “actual foreclosure” 
on page 147, where they are talking about the Standard Stations case. 

The CHAIRMAN. Page 147? 

Mr. Scuwartz. They want a realistic inquiry 

The Cuairman. Oh, yes [reading | : 


However, actual foreclosure even short of tangible damage to competition 
must satisfy the prerequisite of injury established by section 3. 


Mr. Scuwartz. Actual foreclosure, and over on 146 they say— 





















a long-term exclusive arrangement exacted by a dominant supplier * * * would 
in fact foreclose competitors * * * where economic harm would be reasonably 
probable * * * 
In all other cases it requires a realistic inquiry—that is the thing 
that I complain about, as calling for Sherman Act economic-effect 
investigations in connection with Clayton Act practices. 

You see, down at the bottom of page 146: 

Under some circumstances rivals may easily cultivate their own channels of 


distribution especially where the essential capital investment is relatively 
low * * * 


That is the thing I was talking about this morning when I said the 
committee seems to think that if you get up, if you tie up all the 
distributors in exclusive dealing contracts, but it is still feasible for 
other manufacturers to sell by direct mail or door-to-door, you have 
not foreclosed. 

Mr. Barnes. I think the report on that, page 147, if you see that. 
the first sentence of the first full paragraph relates to the Sherman 
Act, and then at the bottom you drop down to the Clayton Act, and 
it recognizes under the Clayton Act there is a different rule than 
under the Sherman Act, and the Clayton Act gets into the reasonable 
probability of economic harm and not the actual foreclosure that is 
mentioned above. That is mentioned there. 

_Mr. Scuwarrz. It was after that that they talked about the possi- 
bility of reaching the market, even though the manufacturer has got 
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all the middlemen. They have already started talking about the 
Clayton Act, and then they are talking about the fact that a man 
may be able to reach the market by direct mail. 

Mr. Avams. If an economist may interject a point here, I think it is 
significant that some of these companies always talk about their su- 
perior efficiency and if, indeed, efficiency is superior, why do they have 
to tie up artificially retail establishments in order to make sure that 
they will deal with them exclusively? I think, in the case of a domi- 
nant firm gain, there ought to be some protection against this kind of 
exclusive dealing in the requirement contract, and so on. 

The Carman. By the way, I have noticed 2 or 3 times there has 
been reference to efficiency as being greater, the bigger the company. 
You remember a couple of years ago, 2 or 3 years ago, the Celler com- 
mittee in the House made a study primarily on steel operations and 
‘ame up with the conclusion that bigness did not necessarily mean 
efficiency, or did not increase efficiency. Isn’t my memory correct on 
that ? 

Mr. Apams. That is quite correct. 

The CuarrmMan. Before you comment, may I add this? This commit- 
tee has often made the statement, in urging competitive bidding in 
the procurement of Government contracts, that small business would 
take care of itself if it had a chance to bid. Now I think that is a 
pretty good argument in favor of efficiency and I would like now to 
comment. on those two. 

Mr. Apams. Especially revealing in the Celler hearings on the steel 
industry was the disclosure of some of the facts in the report by the 
private engineering firm of Ford, Bacon & Davis which did an efficiency 
study on United States Steel, and, item by item, they found that United 
States Steel lagged, rather than led the industry. It was not big 
because it was efficient nor was it efficient because it was big. 

As a matter of fact, some of the medium-sized firms in that industry 
were much more progressive and technically more competent than 
United States Steel. And, of course, a lot of explaining has to be done 
in the case of United States Steel. You find that just one plant of 
the United States Steel Corp., the plant at Gary, Ind., is bigger than 

the entire operations of a company like National Steel, Inland Steel, 

or Jones & Laughlin. Well, if National Steel and Inland Steel are big 
enough to, be efficient, why can’t thie Gary plant stand on its own legs? 
N obody objects to size, nobody objects to integrated operations at Gary 
or Pittsburgh, but why combine all three and have them run from 
70 Broadway, New York City. 

The CuarrMan. Would all three of you agree on this? That you do 
not intend to convey the idea that efficiency necessarily accompanies 
bigness or that bigness necessarily brings efficiency ? 

Mr. Scuwarrz. I would concur in that and point to a very insidious 
operation of this thing. It is said—I am not in a position ‘to support 
this but there is pretty wide belief—that innovations in the automobile 
industry are introduced by the small companies, the big ones do not 
have to risk money on experimental improvements. They can afford 
to sit back and wait until one is dev eloped by the smaller units in the 
trade who have to develop innovations in order to hold their market. 

The result of that is that experimentation and advance is in the 
hands of the small units and the big units do not take any risk. They 
wait until this is forthcoming and then exploit it. 
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Mr. Apams. In that connection, it is interesting to note the detailed 
account by Mr. T. K. Quinn in his book, Giant Business. 

He used to be vice president of the General Electric Co., in charge 
of the appliance division, and he pointed out that in instance after 
instance it was not General Electric that made innovations and tech- 
nological discoveries. It was the little guys that did so, and General 
Electric afterward moved in and took over by sheer exercise of capital 
power, by exercise of their market power. 

Mr. Stuurs. There is one more person still to comment. 

Mr. Barnes. Senator, | agree with you that bigness does not neces- 
sarily mean efficiency or vice versa. However, I think that we have 
to get a little more into the question of semantics. What do we mean 
by “bigness” ? 

I think that, to a certain extent, bigness can be more efficient, and 
then I think, when it continues to grow, it becomes more inefficient. 

The CuatrMan. There may be a point of diminishing returns. 

Mr. Barnes. Right. 

Mr. Scuwarrz. It is also necessary to define what we mean by 
“efficiency.” If you mean by “efficiency” the power to blanket the 
market with so much advertising that people are simply diverted by 
it, and not by the product, or the power to borrow money at so much 
more favorable rates than your competitors or the power to preempt 
the source of supply or to integrate into the distribution—why, if all 
that is elliciency, then the bigger you are, the more eflicient you are. 
But I think that is power and not ability to produce at a lower total 
economic cost. 

Senator Humenrey. Isn't there, also, the question as to whether or 
not eiliciency is a positive value in itself 

Mr. Scuwartz. They have ignored that. 

Senator Humpnrey. From a social point of view. 

Mr. Scuwarrz. That is certainly true, Senator. 

Senator Humpurey. What kind of a society do you want? Do you 
want a society of efficient people / 

The Cuarrman. I should certainly think there would be many an- 
gles that you could look into, but I think, for the benefit of this dis- 
cussion, we mean what we usually think of as general efliciency, that 
is the ability to make and sell a product and make a reasonable profit 
out of it. Iam sorry that I am going to have to leave. I have a 3:30 
appointment. I want to say to you gentlemen | have enjoyed tre- 
mendously this discussion today. ~ It has been quite helpful to me and 
I believe it will be helpful to this entire committee. I will ask Sena- 
tor Humphrey to take over. Iam sorry I cannot stay for what Judge 
Barnes has anticipated, a discussion of fair-trade laws. I would like 
to hear it. 

Senator Durr. I have to leave with you, too. 

Senator Humpurey. I shall not keep the witnesses too long, Mr. 
Chairman. 

I regret exceedingly that I could not be here this morning, but I was 
in charge of a subcommittee of the Committee on For eign Relations 
where we were studying the Great Lakes fishery and we were involved 
in the problem of the sea lamprey and its relationship to lake trout, 
and it was a little bit nongermane to the issue that is before us, so I 
shall try to switch my thinking from the Great Lakes over here to the 
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great trusts and the antitrust laws. I may be repetitive; and if I am, 
just tell me that this has been discussed. 

I was interested in what I had heard earlier from one of my col- 
leagues concerning Professor Schwartz’ testimony and also what I 
have had a chance to review here on the so-called rule of reason. 

I think this is a very interesting and important discussion of the 
majority report. As you, Dr. Schwartz, apparently indicate and feel, 
and have so expressed, the majority report places more emphasis upon 
the so-calied doctrine of the rule of reason than existing statutes would 
contemplate or existing courts rule, and while the majority report did 
not embrace into it in toto the expansion of the rule of reason, it did 
in specific instances touch upon it and give more credence and support 
to it beyond existing statutes; is that correct / 

Mr. Scnwarrz. I think that fairly states my position. They did not 
purport to change it as a general principle but, in their emphasis, upon: 
complete economic investigation in all kinds of cases and an oppor- 
tunity to justify particular practices, it comes down to the rule of 
reason in places that are inappropriate for it. 

Senator Humpurey. I would like to ask Judge Barnes if he has 
commented upon this already at length, and, if so, I shall not burden 
you for much more comment except maybe for my own personal 
edification. 

Mr. Barnes. I have commented, Senator. 

1 disagree with the interpretation that Professor Schwartz puts on 
it. That is one reason I quoted Professor Rostow, to show that there 
was a difference of opinion among individuals who were known for 
their particular feeling on the subject. I think that it is largely a 
question of interpretation of climate or emphasis rather than any- 
thing specifically that can be pointed to as in any way weakening the 
rules that are well established. I think it is best explained by Pro- 
fessor Oppenheim when he says that the rule of reason should be ap- 
plied in every case, but that in certain cases once the inquiry has been 
made the factual situation determined to be a price-fixing proposition, 
or an allocation of material, the inquiry stops. It becomes per se, 
automatic once the statement is made what the facts are. 

Perhaps that is a method of attempting to draw together both sides 
of this controversy. When I say “perhaps,” I think we could agree 
that is what it is, to try to get some unanimity of opinion where you 
can limit and outline a rule that encompasses both sides of this theory. 

The professor thinks that it is there; the majority of the committee 
thinks that it isthere. Some members do not. 

Senator Humpnrey. The history of this doctrine of the rule of 
reason goes back, of course, to the Sherman Act and the court interpre- 
tation about unreasonable restraints. The Sherman Act, as Dr. 
Schwartz points out in his testimeny, stated that all restraint was 
harmful and therefore should be prohibited. 

The court then went into the doctrine of the unreasonable restraint 
and then the Clayton Act by an act of Congress, listed out certain prac- 
tices that were per se illegal, because they were in restraint of trade. 
Now, aren’t you trying to rewrite the Clayton Act? 

Mr. Barnes. Far from it, far from it. The legislative recommen- 
dations, Senator, referred to the Clayton Act in but two particulars. 
Section 2 (c), brokerage provision, and section 3, criminal penalty for 
discriminatory practices. 
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Senator Humpurey. Yes. I recognize that those are the direct ref 
erences to the Clayton Act. 

Mr. Barnes. Yes. 

Senator Humpnrey. But, in the documentation which Dr. Schwartz 
presents about specific suggestions relating to the rule of reason, don’t 
you by those specifics actually broaden the interpretation of the rule 
of reason and thereby eliminate some of the per se illegality wherein 
the court, with certain sets of facts presented to it, says “This is not 
a subject that needs historical evaluation or an economic interpreta 
tion; the law says, per se, that it is illegal.” 

Now aren’t you tampering with that in your recommendations and 
expanding the doctrine of the rule of reason beyond these so-called per 
se limitations ? 

Mr. Barnes. Absolutely not. 

Senator Humpurey. Have you been able to reconcile these differ- 
ences with Professor Schwartz ? 

Mr. Barnes. No. That is why he has a dissent. 

Senator Humpurey. One other point that I wanted to inquire 
about was this quantity-limits proviso in the Robinson-Patman Act. 
On page 177 I believe; yes, on that item 4, where you deal with the 
quantity-limits proviso, the committee states that 
we deplore this singling out and penalizing of the quantity discount system 

Now just what is one to interpret from those remarks? Do you sug- 
gest that the quantity-limits proviso be weakened, taken out, or what 
is this “deploring”? Is this merely a moralizing sentiment or a 
philosophy, or does it have some impact upon the law ? 

Mr. Barnes. Well, I would not propose to interpret that, if you 
are asking me, Senator, what the “deploring” is about. 

We know what it is about, but what its effect will be, that is some- 
thing else again. You know that the Antitrust Division is prosecut- 
ing the quantity-limits case and doing it vigorously and has no in- 
tention at this time, because of the recommendations made by the 
committee, to drop it. 

Senator Humpurey. Let us assume that this report received more 
stature than just an advisory report, and that subsequently a court 
case comes along after this report has been published with this lan- 
guage. Do you think that it is improbable that the court may say, 
“Well, there seems to be now a change in the legal attitudes about this 
particular proviso and, therefore, under some unusual circumstances, 
we may waive this quantity-limits proviso or weaken it”? 

Mr. Barnes. Well, I think this, Senator: If I were on the bench 
again, I would examine the report and see what the reasons were that 
were given for this deploring of the rule and see whether it convinced 
me or not. I do not think we can go beyond that. I think it will be 
considered by the courts. As to whether it will be convincing to the 
courts is something else again. 

You know that there are not a great many cases that fall within 
that; in fact, I think that of the 20 consolidated cases that we are 
prosecuting now, only one has been brought to issue by a determina- 
tion of the Federal Trade Commission. 

Mr. Sruurs. Judge Barnes, right there you took exception to some- 
thing that Professor Schwartz said about the continuing penalty of 
$5,000 a day. You said, “This is tilting at windmills. It has hap- 
pened only once since 1938.” 
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Now, the committee certainly had a little bit different windmill that 
it went full tilt at, it seems to me here in this quantity limit. It de- 
plores, it jumps up and down and gets all excited because one case has 
been filed. 

Mr. Barnes. I agree with you that it was about a page-and-a-half 
windmill, as far as its effect on the prosecution of these particular 
‘ases is concerned. I do not think too much attention was given to 
it in view of the 393 pages—you have here less than 1 page on this 
particular subject. 

Mr. Stunts. My question was: Do you have any idea why the com- 
mittee bothered about it at all, if you feel that there is only one area. 
I guess it is in the rubber-tire field; is it not ? 

Mr. Scuwartz. Yes. 

Mr. Barnes. It is and has been a very controversial issue. 

So far as the tire discounts are concerned, there is a lot of feeling 
on both sides. I do not think the committee felt it could ignore the 
situation because it tried to cover every section of the Robinson-Pat- 
man Act. I think that is the reason for the inclusion. 

Mr. Stvutts. So you can assure this committee that your Division 
at, least is going to keep on it, on the one case that you have filed; you 
will keep on prosecuting that ? 

Mr. Barnes. We did not file it. The Federal Trade Commission 
did but we came to their rescue when it was thrown out of court and 
we have prosecuted vigorously since that time. I hope that my friends 
in the Federal Trade Commission do not take me too seriously when 
I say that we came to their rescue, but we are prosecuting it for them. 

Senator Humpnrey. Judge, I can appreciate the fact, because of 
your own particular background, understanding, and philosophy, that 
you may want to prosecute vigorously under the limitations or under 
the proviso of the quantity limits or limitations, but what if we had 
somebody who did not feel just quite the same way that you feel? Men 
come and go in the Government. May I say that is just descriptive 
language. 

Mr. Barnes. I hope you are right, Senator. 

Senator Humpurey. What if we had somebody who came in in 
charge of the Antitrust Division who looks at this report and says, 
“We deplore this singling out and penalizing of the quantity discount 
system”? 

Couldn’t that be interpreted as almost a recommendation for its 
repeal ¢ 

Couldn’t it also be interpreted as saying, “Well, now, if there is any 
little crack here in the legal wall or the legal defense that is built up 
here, we ought to sneak through that”? 

Mr. Barnes. It may very well be. You had a group that had many 
different opinions, Senator. It is just remarkable that they came 
together as much as they did. Let me see what the dissents were here, 
for example, on that particular “deploring.” 

There were 3 in total, Professor Schwartz among them, 3 out of 61. 

Mr. Scuwartz. May I suggest that I am not as confident that that 
records the total number of dissents on this issue. The question of 
how many dissents there are at any one point here is quite complicated 
in view of some letters I have gotten subsequently that said to me, “I 
agree with you but I do not think I will join your general dissent for 
this, that, or the other reason.” 
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Mr. Barnes. I will admit this is only voted dissents and not un- 
known dissents. 

Mr. Scuwarrz. I did not mean to confine it to that, either. 

Mr. Apams. Even as far as the voted dissents are concerned, this 
statement, I believe, appeared in Professor Schwartz’ general iissent, 
and that dissent was chopped up. It was not printed ig toto. 

Now there were 5 or 6 or 7 people who joined in the general dissent, 
and in my opinion—and I am not being critical now—I think in each 

case where a segment of that general dissent was printed in the report 
it should have been indicated that 7 people joined. If you say there 
are only 3 people that joined in that quantity-discount dissent, there 
are certainly more than that. 

Mr. Scuwarrz. The problem of such dissent became very compli- 
cated when the editorial committee undertook to express them. 

Mr. Barnes. Right. 

Mr. Scuwarrz. For example, a couple of dissents that I noted do not 
appear in the body of the opinion, nor are they mentioned in my dis- 
sent when I attempted to convince them—I do not think a great point 
should be made about this, but there was a difference of opinion. I 
am sure the great majority of the committee were satisfied this early in 
the game to express themselves against the quantity-limits proviso be- 
fore the courts had even considered the first case on the subject. 

I thought that was running too quickly to deal with a problem that 
ought not to have loomed so large. And, if I may take a round on 
this w indmill, I hoped somebody would revive that forme. The judge 
thought I was tilting at w indmills when I refered to the repeal of this 
$5,000-per-day provision in the Federal Trade Act. But it was not 
I who raised the question. The committee—despite the fact that no- 
body ever had used this power apparently lying about, no fines under 
this order had ever been imposed—there, too, ran in and said, “Oh, 
let’s avoid this danger to some hypothetical defendant who may violate 
orders of the Federal Trade Commission to such an extent that a judge 
would exercise his discretion to cumulate these penalties.” 

If there was any tilting at windmills here, it was the committe, not 
I. Isimply objected to it. 

Mr. Barnes. Maybe the committee wanted to find a windmill that 
everybody could tilt at. 

Senator Humrurey. Judge, my concern over this quantity-limits 
proviso centers around the fact that there is a lar ge number of people 
in America in the retail field who feel that this proviso is the heart and 
core of the Robinson-Patman Act, and when you take a sideswipe at it 
or even when you use such langu: ge as “we deplore, ” it indicates that 
you are not just trimming fingern: ails or maybe giving the anatomy of 
the act a slight working over, but that you are giving it a body blow. 

And I think that is why there has been some concern about this par- 
ticular statement. 

Shall we move along now ? 

Mr. Sruurs. I just ‘wondered, for the record, could you give us a 
summary of some—several, a few, as far as dissents—we just talked 
about that and I thought maybe for the sake of the record you might 
tell us. 

Mr. Barnes. I think that is a very interesting and worthwhile in- 
quiry and I should like to have our executive secret: iry, Mr. Robert 
Bicks, answer that question. 
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Mr. Bicxs. “Few” was used throughout the report to denote less 
than 5 members; from 5 to 10 was denoted by “several”; 10 to 15 
“some ;” and above that “a minority.” 

Senator Humpnrey. I am sure you have gone into this matter of 
the fines involved here considerably that Dr. Schwartz brought up. 

Mr. Jentz. Not too well, Senator. 

Senator Humpurry. I hear “not too well.” Then I shall want to 
pursue it just a moment. 

Mr. Barnes. You mean on the raising of the fine ? 

Senator Humpnrey. From five to ten thousand dollars. 

Mr. Barnes. Yes. 

Senator Humrpurey. As compared with the House committee’s rec- 
ommendation of $50,000. And you are also eliminating treble 
damages? 

Mr. Barnes. Let us take them up one at a time, Senator, if we may. 
I think you will find all three of us agree on this, that we would 
like to see the fine raised to $50,000, 

Now that does not represent the majority of the committee’s report, 
but I point out to you that subsequent to this report there has been 
this expression from the Department of Justice advocating the raising 
to $50,000 at the time the matter was heard in the House. I testified 
before Mr. Celler’s committee on that subject. 

Senator Humpnrey. So, it is your considered judgment that the 
House recommendation has merit and should be supported ? 

Mr. Barnes. Entirely so. 

Senator Humenrey. What was it that motivated the majority of 
the committee to think in terms of $10,000 in this day when I have 
heard so much about the devaluation of the dollar ? 

Mr. Barnes. Well, I hardly think I am qualified to answer that. 

Senator Humpnrey. It worries me about some other parts of the 
report. 

Mr. Barnes. I think there was a great feeling. Senator, that the 
fine itself was not much of a deterrent, particularly as against a big 
malfactor—whether it was $5,000 or whether it was $50,000. They 
pointed out that very frequently there is more than one count in the 
suits that are filed by the Department of Justice. I will quote from 
the discussion in the report: 

The cost of defending an antitrust proceeding as well as the threat of treble 
damage actions in the wake of Government success— 
would be a far greater deterrent than any fine of $50,000. 

Now counting all these factors, the majority felt that $10,000 was 
sufficient. I donot happen to agree with that. I think that it follows 
the same line that has often been expressed, that a fine of that size 
merely constitutes a license to violate the law which the larger cor- 
porations can afford to pay, but I do think there is a great deal to the 
fact that no matter what you make it in dollars and cents, the actual 
indictment of individuals, in my opinion, has a far greater effect than 
any dollars assessed. 

Senator Humpurey. That is what concerns me, because when you 
pick this out as a particular item—and I think you may be able to 
make a case for a majority view, but then along in your legislative 
proposals, according to the comments of Dr. Schwartz, there is not 
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only this recommendation raising it only from $5,000 to 10,000 for 
the fines, but also terminating the right to trable damages. 

Mr. Barnes. No, that is not true, Senator. 

Mr. Scuwarrz. The right to mandatory treble damages. 

Mr. Barnes. It makes it discretionary with the court, and we dis 
cussed that a little bit before here. 

The idea there is that the court, we will assume, is going to do its 
duty. If there is a conscious violation of the law under the discretion- 
ary theory, the court can assess treble damages, and theoretically he 
will. However, to support the complaint of some businessmen that 
they find themselves, particularly in violations of the Robinson-Pat 
man Act, in unconscious violation of the law and are found guilty—I 
um not passing on the merits of that, you understand, but I am repeat 
ing their complaint- that under those circumstances the court should 
have the discretion, where there has been a nonwillful violation of 
assessing the damages. 

Senator Humrurey. Let us assume that is correct. You also recom 
mend repealing the criminal provisions relating to price discrimina- 
Lion in section 3? 

Mr. Barnes. As we pointed out before, that was the windmill that 
we were variously tilting at. That is practically inconsequential be 
case it has never been used. 

Renater Houmepnurey. That does not make a bit of difference, whether 
it hes never been used, does it ? 

Mr. Barnes. Well, I think it does. I think there has been enforce- 
ment of the antitrust laws. Sometimes you set up matters as crimes 
(hat do not oceur often enough to be of concern. 

Senator Humpurey. Maybe the fact of the penalty being on the 
statute books prevents the conspiracy to commit the crime. 

Mr. Barnes. That is possible. 

Senator Humrurey. There has always been some thought in juris- 
prudence, and among lawyers and jurists, that if you make the penalty 
sufliciently adequate, it may have a deterrent fac tor involved. 

What I am getting at is, when you put these all together, it is not 
just one of these at a time, but when you take the p: ack: age, it seems to 
ne that the penalty is reduced. I would like to know what penalties 
ure really increased under the recommendations of the committee ? 

Mr. Barnes. The actual criminal penalties are increased from $5,000 
to $10,000. That is twice as much as they were before. 

Senator Humpurey. Yes. 

Mr. Barnes. I still do not think it is adequate, but nevertheless that 
is not a lessening or softening of the matter. 

Senator Humpurey. Criminal penalties under what statute ? 

Mr. Barnes. Sherman Act. 

Senator Humrurey. The Sherman Act is just 1 of several—at least 
of 3 important basic acts: the Sherman Act, the Clayton Act, and the 
Robinson-Patman Act. 

What did you do about penalties under the Clayton Act and the 
Robinson-Patman Act? 

Mr. Barnes. There were two changes under the Clayton Act which 
we mentioned: this $5,000 penalty and an amendment to 2 (c). And 
that is the only recommendation made with regard to the Clayton Act. 

Now there is no penalty change except an increase under the Sher- 
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man Act; no other sections of the Clayton Act are changed as to 
penalty. 

Senator Humrurey. And yet we see a picture of an increasing num- 
ber of mergers, an increasing power of dominant companies or of large 
companies or large combines and despite this almost layman- obvious 
observation, the penalty sections are not drastically or sharply aug- 
mented or supplemented ; is not that correct ? 

Mr. Barnes. No, sir; it is not correct. In the first place, there is no 
dollars-and-cents penalty for violations of this Merger Act, section 7, 
so we have to consider that on a different basis. We point out again 
that we recommend a new right of action on the part of the Govern- 
ment to sue for violation of antitrust laws which has not heretofore 
existed, which is certainly a strengthening of the laws asa whole. We 
have attempted—— 

Senator Homruney. Under what conditions is that right of suit, 
Judge Barnes 

Mr. Barnes. Where the Government has been damaged in its 
proprietory capacity. 

Senator Humpnrey. What about damage in competition? That is, 
where the Government has been damaged’? What about in the private 
economy! What kind of increased damage or penalty do you have in 
that situation ? 

Mr. Barnes. Only the increase in criminal fines. 

Senator Humpnrey. From 5 to 10 thousand dollars ? 

Mr. Barnes. Yes, that is the recommendation. 

Senator Humpurey. The $5,000 fine was a matter of statutory law 
in 1890. 

Mr. Barnes. Yes. 

Senator Humpnurey. Well, I would say that that is a pretty good 
deal, five to ten thousand dollars from 1890 to 1954. 

Mr. Barnes. I agree with you; that is why I am opposed to it. 

Senator Humenrey. Dr. Adams, you had something or wanted to 
say something on that. 

Mr. Apams. Well, sir, perhaps even more significant than the puny 
fine that we have under the Sherman Act today is the recommendation 
of this committee to use the dissolution, divorcement, and divestiture 
remedy only on the rarest occasions. There I think is the important 
remedy that we ought to emphasize, because it is not punitive in 
character but corrective in character. 

Here is where we have an opportunity to do something to destroy 
monopoly and preserve and foster and promote and rev ive competition, 
and yet there the committee falls downs very bady, giving the implica- 
tion that there has been too much dissolution, divorcement, and 
divestiture, rather than, as I believe, that there has been too little. 

Senator Humpnurey. I think your point is very well taken because 
many of these financial remedies or penalties are readily payable, and, 
partic ularly if an industry is in a dominant position, maybe all that 
it would have to do is raise the price a little bit for a year and be able 
to take care of it. 

But the divestment remedy and the dissolution really is directed 
toward strengthening the competitive aspects of the enterprise sys- 
tem rather than just punishing a habitual offender. 
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Mr. Scuwartz. Senator, I think you were talking about penalties, 
if I understood your correctly, in a sense that embraced both treble 
damages and the criminal sections. 

Senator Humpurey. That is correct. 

Mr. Scuwarrz. And in that sense, of course, that has been much 
undermined by making treble damages discretionary rather than 
mandatory, and I want to raise a question which has not been touched 
on today but relates to this, and that is that the consent-decree process 
is one which substantially deprives private complainants of an op- 
portunity to collect their damages. I made this point in my dissent. 
You have section 5 of the C layton Act which says that, if you enter 
a consent decree, the decree does not constitute a prima facie judg- 
ment of any sort to aid a private person who has been damaged. 

Now I understand the need for a consent arrangement, but I have 
suggested that that ought to be a matter of discretion for the court 
just as they think treble dam: ages ought to be discretionary; I think 
it ought to be discretionary whether a consent decree should not stand 
as a prima facie case against the defendant because otherwise private 
plaintiffs in 95 percent of the cases are not going to be able to collect 
either simple damages or treble damages. 

Senator Humpnrery. I think that is an excellent addition to the gen 
eral discussion here of what are the remedies involved here. The 
thing that concerns me more than anything else about this——and I con 
fess lack of expert knowledge or even a good working knowledge of 
many of these statutes and regulations, as T am not an attorney—but 
the thing that concerns me is the weight of the report in terms of these 
regulations. Discipline in the economy directed toward a competi- 
tive enterprise system does not seem to be taking into consideration 
what has developed in the economy in terms of the larger groups of 
‘apital, the great and dominant industries in the field and the accel- 
erated rate of merger. 

This is not to say that there are not improvements in penalties or 
increased penalties recommended, but the question is whether or not 
the increased penalties are equivalent to the general rated horsepower 
toward monopoly. 

It would be, from an engineering point of view—you get a new auto- 
mobile with 250 horsepower and so you say, We are just going to touch 
up the braking power merely a littie bit to show that we are interested 
in safety. You have here a highly powered dynamic movement of 
economic force that tends toward coalescence and merger. The ques- 
tion is do you apply sufficient throttle control, sufficient braking 
power, and sufficient safety mechanisms to this dynamic institution or 
dynamic economy that you have to hold in a competitive situation ? 
That is the issue. It is one of balance; I do not think it is one of 
specification. 

The thing I have been concerned about in this report is its overall 
implications. It is a very well prepared report. You can justify 
every section if you just take it section by section. 

Frankly, there are certain forces in the world that can almost justify 
everything that they are doing if you just take it country by country, 
but when you put it into a totality it becomes somewhat of a menace. 
And that is what I have a feeling about here. I merely want to empha- 
size that as my own View. 
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Mr. Barnes. May I point out that I think, to some extent, we are 
confusing the peculiar nature of the statute of being both a criminal 
and civil statute. The committee has this to say: I think we should 
realize that you never get divestiture by consent decrees. 

Senator Humpurey. That is correct. 

Mr. Barnes. It is only trial in court. In less than 25 percent of the 
cases filed by the Government in which divestiture is demanded is 
divestiture obtained. One hundred twenty-four were filed requesting 
divestiture and 28 resulted in some form of divestiture. 

There is a disposition on the part of courts not to divest. I don’t 
think any of us can say Judge Wyzanski is not a good judge, and his 
comments are contained in this report on page 355, characterized by 
the committee as a judicial reluctance to grant drastic relief which is 
finally grounded in considerations of policy. As judge Wyzanski 
put it: 

“In the antitrust field the courts have been accorded, by common consent, an 
authority they have in no other branch of enacted law. * * * They would not 
have been given, or allowed to keep, such authority in the antitrust field, and 
they would not so freely have altered from time to time the interpretation of its 
substantive provisions if courts were in the habit of proceeding with the surgical 
ruthlessness that might commend itself to those seeking absolute assurance that 
there will be workable competition, and to those aiming at immediate realization 
of the social, political, and economic advantages of dispersal of power.” 


It points out on page 353 that the Supreme Court has had a few 
things to say about divestiture and divorcement. 


“In an equity suit,” the Supreme Court has observed, “the end to be served is 
not punishment of past transgression, nor is it merely to end specific illegal prac- 
tices. A public interest served by such civil suits is that they effectively pry open 
to competition a market that has been closed by defendants’ legal restraints.” 
Applying this general policy over the 60-odd years of Sherman Act history, courts 
have in only 24 litigated cases entered decrees requiring divorcement, divestiture, 
or dissolution. 

Such “judicial restraint” reflects the Supreme Court's view that, since “divesti- 
ture is a remedy to restore competition and not to punish those who restrain 
trade, it is not to be used indiscriminately without regard to the type of violation 
or whether other effective methods, less harsh, are available.” 


Now considering those factors, the recommendations appear at the 
bottom of page 355 in which it says the division should bear in mind: 


1. It should not be decreed as a penalty [by the Supreme Court admonition 
to that effect] ; 

2. It should not be invoked where less drastic remedies will accomplish the 
purpose of the litigation; 

3. It is important to consider the effect of a possible resultant disruption upon 
the industry involved, its cognate markets, and the public needs in peace and 
war; 

4. Though we recognize it is not feasible to prepare before trial a final plan 
for effectuating such relief, we feel that once divestiture has been ordered, the 
Division must take account, in submitting a plan to effectuate the order, of its 
effect on the public, as well as on the defendant and persons interested in it, as 
investors, customers, and employees. 


And so forth. Now, it seems to me that each one of those—certainly 
the first considerations—must be borne in mind by anyone entrusted 
with enforcement of antitrust laws. And the third one is certainly 
vitally important to businessmen. 

I don’t take it that this is an admonition to the division that we 
must not seek divestiture. If so, we have badly misinterpreted it, Sen- 
ator, because we filed a request this morning for divestiture in the 
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Hilton Hotel case. It is, however, that we must exercise some discre- 
tion and care. I think that is a proper admonition. 

Senator Humpurey. I think the court’s language, though, Judge, 
was quite precise on page 354 where it said, “* * * it is not to be used 
ndiseriminately, without regard to the type of violation or whether 
other effective methods”—the word “effective” is the key word there— 
“less harsh, are available.” 

Also, is it not true that in a divestiture proceeding or motion on the 
part of the Government, that you very well not always be involved or 
thinking in terms of an illegal practice where a company of smaller 
size may have violated certain statutory requirements, but you get into 
the matter of the tendency toward monopoly. 

Divestiture is related, is it not, more to where you have a controlled 
market—I mean a controlled operation relating to the market ¢ 

Mr. Barnes. Yes, but it is certainly applic: able to monopoly cases. 

Senator Humpurey. But some of the other less harsh pe nalties are 
frequently used in cases that are not strictly monopoly cases as such, 
but are restraint-of-trade cases which can be differentiated from a 
monopolistic operation. 

Mr. Barnes. That is correct; I agree with you. 

Senator Humpnrery. Dr. Adams, you had something that you wanted 
to contribute to this. 

Mr. Avams. When the Judge was reading the quotation from Judge 
Wyzanski, I think it must be recognized that the context in which 
Judge Wyzanski wrote. he was trying to explain why he did not order 
divestiture i in the United Shoe Machiner y case. 

Now, that was an extreme case where the entire facilities of the 
United Shoe Machinery Co. were in one plant and he was trying to 
justify his refusal of divestiture. 

But this is not to be taken, I think, as a general statement reject- 
ing divestiture as a plausible and possible and desirable remedy in 
antitrust cases. 

Mr. Barnes. Where there is no other effective remedy. 

Mr. Apams. Exactly. 

Mr. Barnes. I agree with you. 

Mr. ADAMs. The thing I object to in the committee discussion of 
(livestiture is that they always talk about the hardship and incon- 
venience to the defendant. 

And as far as I am concerned, monopoly is a grave inconvenience 
and hardship on the general public, and I think the two have to be 
balanced one against the other; and I would be much more concerned 
with the damage to the public rather than the inconvenience to the 
defendant. 

Please remember, Senator, that before you can order divestiture you 
have to prove the existence of a monopoly, which is not an easy thing. 

Mr. Barnes. We are down to the same situation: that as far as this 
recommendation is concerned, I think that these gentlemen object 
to the climate, to the aroma that attaches to the recomme nd: ition 

rather than to the specific recommendation itself, because there is 
certainly no recommendation here to avoid divestiture. 

Senator Humenrry. I just want to ask the Judge this final question 
just as a matter of value judgment. In looking over this whole report 
as it relates to penalties, including divestiture not nec essarily as a 
penalty but at least as a remedy under a particular action, and in light 
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of the present complex of our economy, its present profile of large 
corporate combines and the rapid growth of mergers, do you sin- 
cerely believe that the committee’s recommendations pertaining to 
penalty or remedy are adequate to meet what is, as I used an analogy, 
the increased force, power, and drive toward monopolistic compe- 
tition in this country, or monopolistic enterprise / 

Mr. Barnes. I have already expressed my difference of opinion 
along certain lines. On the whole, I am satistied. 

I say that, Senator, and I want it understood and I want you to 
understand that this report has not been accepted in toto by the Attor- 
ney General nor even in part, and what the policy of the antitrust 
division will be is a matter for the future. This is merely a report 
to the Attorney General. We have discussed, of course, certain as- 
pects of it. He may differ with me on my personal estimate as to 
the values contained. 

Senator Humpnurey. That is the purpose of our discussion here, to 
get a little extra emphasis to the Attorney General. 

Senator Lone. Mr. Barnes, perhaps you have had a chance to com- 
ment on this, but I noticed Dr. Adams expressed disappointment that 
the committee recommended that nothing be done with regard to free- 
ing the trucking industry of many of the regulations of the Inter- 
state Commerce Commission. Have you given any thought to that 
subject ? 

Mr. Barnes. When you say did I give any thought to it, did the 
committee ? 

Senator Lone. Have you? 

Mr. Barnes. Yes. We have a section of the Antitrust Division 
denominated the Transportation Section, where we are fighting the 
battles pro and con under the ICC rules every day involving trucking, 
and so we have given a good deal of consideration to it. 

Senator Lone. You would agree with the statement made by Dr. 
Adams that it would be a good idea to see if you couldn’t substantially 
de-regulate the trucking industry from the ICC ? 

Why not just let them go ahead and compete ¢ 

Mr. Barnes. Well, that is a very big subject. I am perfectly frank 
to say that I think there have been certain interests at work in the 
trucking industry which have attempted to reserve for their own 
province certain areas that should be opened up to a freer competition, 
from my limited knowledge of the subject. 

I think that I am almost forced to the position the committee itself 
came to, and that is that this is a very broad subject that involves a 
lot of the issues that they themselves did not think they were expert 
upon, and that might very well not pass upon that subject. 

Senator Lone. Do you know whether or not the Justice Department 
was called in to discuss transportation policy when it was discussed 
more or less at the various echelons at the Cabinet level ? 

Mr. Barnes. Yes. I can say that the report that was published is 
far different from the report that was suggested. 

Senator Lone. Frankly I have been somewhat concerned about this 
problem. Some friend of mine urged me to support a bulk-cargo bill 
which one of my colleagues made the mistake of supporting before it 
was fully understood. After it was introduced he agreed it should be 
withdrawn. He agreed it was not necessarily a good bill. 
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The bulk-cargo bill proposed to place everything on the waterways 
under regulation under the ICC. I suspecte :d when I was urged to go 
on that bill that the idea was that those who were in business did not 
want anybody else to get into the business, and they would like to + 
anybody else trying to compete with them out. That was how it ap- 
peared as this thing went along. 

I have been fearful that the same type thing that some of us want to 
prevent on the waterways may already have developed to a pretty 
sizable degree in the trucking industry. 

Mr. Barnes. I think that Professor Adams can give you a pretty 
good story along those lines. He is one that feels a great interest in it. 
Senator Lone. The thing that occurs to me about this program 
and I will let Mr. Adams comment in a moment—is, if a railroad goes 
out and spends $100 million laying track across the countryside, they 
are entitled to some sort of monopolistic situation to give them a chance 
to get their money back and to keep other people from havi ing the same 

advantages to run them out. 

But, where someone is just buying a truck, going out there and using 
the public highways that the taxpayer is prov iding, I don’t understand 
why we shoud guarantee him any sort of a monopoly. Tlow does that 
appearto you? Doyou care to comment at that point / 

Mr. Apams. I think you are quite right, Senator Long, and T must 
disagree with Judge Barnes’ statement here that the committee failed 
to make a specific 1 recommendation on trucking, because they didn’t 
make a study of it. 

Contrast that if you will with the labor recommendation that the 
committee made. Now, no factual study was made there, but the com- 
mittee felt no timidity or restraint or reluctance to make a fairly 
sweeping recommendation in the labor field. 

Now, why the reticence on the part of the committee when it came 
to trucking, which, as far as I know, is the one clear case agreed on 
by all economists of an industry conforming to the prerequisites of per- 
fect or pure competition. 

Entry is easy; capital requirements are low. Anybody and his 
brother-in-law can get into the trucking field if only you did not have 
this Government agency that artifically kept them out and protected 
existing vested monopoly rights of both the railroads and the trucking 
companies. 

Senator Lone. I see Judge Barnes shaking his head there and he 
is entitled to comment on the interpretation. 

Judge Barnes. I don’t feel that that is a fair characterization of 
the report. The study made by the report was of adjudicated cases 
in the labor area and a very careful examination was made of the fac- 
tual situation as appears in the case. 

I pointed out that we did take in fair trade a definite position, 
treating organized labor in contrast apart from reported decisions, the 
committee could not generalize the extent to which commercial re- 
straint existed. 

In other words, we went to the books on every labor case to find out 
just what the abuses were and charges that. had been found by the 
courts to exist, and, based upon that, we decided that, apart from 
reported decisions, the committee could not generalize as to the extent 
commercial restraints existed not effectively curbed. 
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Accordingly, the committee left to Congress the task of deterniun- 
ing the extent such commercial restraints exist unchecked. 

I don’t think that you can compare the situation as far as labor and 
as far as trucking is concerned. 

Let me say this: I think that the procedures which presently exist 
in the ICC and the delay that exists in hearing certain matters is some- 
thing that cries to high heaven for relief, and I think that all of the 
areas of transportation, a great deal of study could be given to create 
equality, to recognize the inherent advantages that exist. 

This is a very personal matter with the Department of Justice, 
Senator Long, because you know we have been suing the railroads on 
so-called reparations cases which we just lost here not so long ago 
before the Interstate Commerce Commission, for overcharging the 
(Government during the war on the rates that were established. 

Senator Humpurey. You lost that case? 

Mr. Barnes. We lost that case. We have been fighting for 11 years 
on one instance and 7 years on another instance, so-called, repara- 
tion cases, and the principal defense was apparently according to 
argument before the ICC, if this relief was given here, what would 
happen to the railroads, with several hundred million dollars involved. 

Senator Lona. Here is another thing I wanted to ask about. Have 
you commented on the statement about the free-and-open competition 
clause of the fair-trade laws? 

One thing that had rather concerned me about the fair-trade laws, 
and I was not one of those who voted for the fair-trade law. That is 
one matter on which some of us so-called liberal economists differ- 
some of us go for the fair-trade laws and some go against it. 

Senator Humpurey. You havea right to be wrong. 

Senator Lone. But as one of those who more or less took the side 
that your group took with regard to fair-trade laws, I had rather felt 
that fair-trade laws not only tend to prevent price competition at 
the retail level, but that it makes it much easier for those who manu- 
facture products to conspire among themselves, 

Now, perhaps I am wrong, Judge Barnes, but I just have a feeling 
that all kinds of conspiracy goes on that you fellows never find out 
about, and I don’t know how you are going to prove it unless you are 
in the room when it takes place, and I don’t think you have a division 
that big. 

But can you tell me what has been done about preventing these 
manufacturers of competitive products from more or less pricing all 
of their articles at just about the same price and maintaining the same 
retail price on it ? 

Mr. Barnes. That is one of the reasons we are against fair trade, 
because it is so tough to prove any such conspiratorial action amon 
manufacturers. That is among other reasons why we are meant 
to fair trade. 

You put your finger, of course, Senator, upon a very difficult prob- 
lem. The day is gone when the executives of a corporation would 
sit around and conveniently put in the minutes exactly what their 
plan is going to be in order to control the market, and we can’t win 
cases that way. Itcomplicates tremendously. 

We are dealing with more complex factual situations day by day 
as various methods are taken to avoid the antitrust laws. 
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We have to rely not upon a file search of a particular meeting but 
a file search covering many years where correspondence would be 
forgotten frequently that might indicate what is going on, or a simul- 
taneous file search among four or five different companies because it 
is awfully difficult for five companies once the FBI starts in, to strip 
files entirely the same way, and very frequently we have interesting 
evidence of a lack of uniformity in stripping files. It is one of those 
problems. It is just one of those things we have to meet. 

That is why we occasionally come around and suggest that we 
could do a better job if we got a little more money from Congress. 

Senator Lone. Of course, I have always supported moneys for 
antitrust work, even before you took over the responsibility that you 
now have, Judge Barnes. 

I am glad to hear you make the statements you have made here, 
because that is what I have been trying to urge upon some of my 
colleagues. The day when you could just prove a clear-cut open-and- 
shut case of an eyewitness to the conspiracy is no longer here. You 
have to prove it more or less by substantial evidence, don’t you, or 
perhaps by witten evidence from which you can infer that a conspiracy 
exists. 

Mr. Barnes. That is frequently true. In other words, that is 
treated in this report. 

The report does not reject the inference that can be drawn from 
parallelism of action, but the conscious parallelism in itself is rejected 
as proof, but permits an inference to be drawn by the trier of the court, 
based on such type of action. 

We have to have that in a great many instances. Otherwise, we 
have no evidence. It is becoming more and more difficult; there is 
no question about it. 

Senator Lone. And you feel that this free-and-open-competition 
clause is very, very difficult to enforce and actually an impracticable 
requirement, because it is almost impossble to enforce. 

Mr. Barnes. Well, I don’t want to put value judgments on it as to 
just how important it is. 

Senator Lona. You don’t urge repealing it but you don’t find it a 
saving grace for the fair-trade law. 

Mr. Barnes. No; absolutely not. We are, as you undoubted], 
know—we believe very strongly that fair-trade laws should be repealed 
in their entirety. 

Senator Humpnrey. Judge, we will get into that fair trade as soon 
as we have three or four more questions down at the end of the table 
to ask. But, whenever we discuss economics, we do not discuss it 
in classroom atmosphere, we discuss it as it relates to people, as it 
relates to the kind of society in which we want to live and as it relates 
to what the economic impact may be upon a person’s position in that 
society, his stature, his acceptance, his accommodations to the society. 

I know it is always interesting to discuss these matters either as legal 
instruments or as economic measurements, but I still think we have 
got something else involved here. 

I recall there is a very excellent work by Chamberlain on theories of 
economic competition that I read some 15 years ago when I was in 
graduate school. It made a pretty good case in some areas on monop- 
olistic competition. 
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The trouble is you have to make up your mind whether you want 
to live in that kind of a society. I have heard the Socialists make a 
pretty good case for their kind of economic system, distribution, pro- 
duction, capital, cost and all, but I just never liked that kind of a 
society, so 1 constantly come back to the subjective aspect of this: Just 
what kind of a social system do you want to live in¢ I think that has 
everything to do with the conditioning of enforcement and of the very 
nature of the law itself that you write. I believe you wanted to ask 
some questions, ir. Jehle. 

Mr. Jenve. Judge Barnes, first of all we had better find out what 
is meant by the so-called legislative recommendations set forth in the 
national committee report. You have distinguished the legislative 
recommendations from the administrative recommendation; is that 
correct ¢ 

Mr. Barnes. Yes. 

Mr. Jente. What were the grounds for your distinction between the 
two! 

Mr. Barnes. Because we presume that this report having been re- 
ceived by the Attorney General containing recommendations for leg- 
islative action, that he must come to a conclusion as to whether or not 
he desires to propose those recommendations to the Congress. 

Now, of the 73 administrative recommendations, some are directed 
to the Federal Trade Commission, some to the courts, some to the 
Department of Justice. Those that relate to the Department of Jus- 
tice, of course, will have to be, the decision will have to be made by 
the Attorney General or by myself. 

Mr. Jeute. When these administrative recommendations are put 
into effect upon decision by you or the Attorney General, will that 
decision be made public ¢ 

Mr. Barnes. In some cases it will, in some cases it won’t. It depends 
upon the recommendation. 

As a matter of fact, 1 am perfectly frank to say that in my work for 
19 months on the committee, why, I got some good ideas on how I felt 
1 could improve administration of justice. Some of these recommen- 
dations we are already following out. Others I don’t think are so 
good, and we are not. 

Mr. JEHLE. That is the point. Some will be put into effect and some 
won't. There are 73. It is going to be pretty hard for the members 
of this committee and the staff to keep track of each one of them. 

Now, I wonder if we could get some assurance from you that the 
committee will be informed when the individual recommendations are 
adopted. I think the administrative recommendations are going to 
have a vital influence upon the administration of the antitrust laws. If 
they deserve to be set forth in the report, they should also deserve to 
be discussed publicly at the time of their adoption. 

Mr. Barnes. Some of them relate to internal organization and de- 
cisions internally. Some of that I doubt if we will ever want to make 
a public disclosure on. 

On many of those that have anything to do with the public, anything 
to do with business and its relations to the Antitrust Division, we will 
be very happy to notify you when any changes are made. 

As I say, some of the situations are already in effect. They recom- 
mend continued emphasis on consent negotiations. They recommend 
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that the Division, for example, negotiate with some, if not all, de 
fendants desiring to negotiate. 

That is a very “questionable recommendation. In many cases it will 
work fine. In other cases the type of case is such that you can’t negoti- 
ate with some defendants, you must negotiate with all. 

There is an awful lot of individual distinctions that must be ob 
served in each case. Some can’t be followed universally. Some can 
be followed in the majority of cases whenever practicable. 

Mr. Jeute. Well, assuming that those legislative recommendations 
set forth in your report had retroactive application hotles day you took 
office, the first question is: Would ony complaint vou have tiled not 
been filed ? 

Mr. Barnes. Let me confer with my executive helper here. I want 
to be fair with you. 

I don’t think there is any case that has been filed in the last 2 years 
that would not have been filed under these recommendations. We are 
defending a case, the Quantity Limits case, that, if we filed the recom- 
mendation, we probably would not be defending: but, strictly speak- 
ing, my answer is no. But I want to be fair with you and point out 
that we are defending a case which antidates in its inception. 

Mr. Jenir. Would any criminal action that you have brought not 
have been filed ? 

Mr. Barnes. No. 

Mr. Jentz. Would any consent judgment that you have negotiated 
not have been negotiated ? 

Mr. Barnes. I would say that I don’t think so. That is a little 
difficult because there are so many recommendations about consent hav- 
ing to do with—I think 

Senator Lone. Wouldn’t you rather play safe and say you don’t 
know, Judge ? 

Mr. Barnes. I think that would be the safest thing. 

Mr. Jenir. Would you have negotiated a consent judgment in any 

case that actually went to trial ? 

Mr. Barnes. Would I have negotiated any that went to trial ? 

Mr. Jentr. Yes, according to these recommendations in that section. 

Mr. Barnes. I wouldn't think so. 

Mr. Jente. Assuming that the legislative recommendations are en- 
acted into law, will there be a substantial effect upon the administra- 
tion of the antitrust laws, that is. so far as the laws within your pri- 
mary! responsibility arec oncerned ? 

Mr. Barnes. Yes, they will have an effect. For example, I think 
in extension of 708 of the Defense Production Act, if enacted, it might 
have a very definite effect on litigation. 

I think, of course, the two recommendations for the Robinson-Pat- 
man Act would probably not be within my jurisdiction. It is under 
the jurisdiction of the Federal Trade Commission. 

The repeal of the fair trade laws, if that comes about, would elimi- 
nate certain cases because we have participated in various cases where 
the fair trade laws have been involved. Civil investigative demand 
is a step in which some people have high hope, and I think it will be 
an extremely valuable weapon. 

Mr. Jence. Under the prefiling negotiation procedures, is there an 
opportunity provided for interested small-business ¢ ompetitors to sug- 











&2 REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 


gest certain safeguards which ought to be incorporated in the consent 
judgment ¢ 

Mr. Barnes. As a rule there is no specific attempt made to get com- 
petitors’ viewpoints. I point out, however, that usually the reason 
for the suit being instituted and being with the Department of Justice 
is the complaints of these competitors. Thus, in instituting the ac- 
tion we are representing the position of these competitors against the 
alleged violator. And to that extent what they have told us their 
difficulties are is within our contemplation when we negotiate. 

Senator Lone. May I ask a question because I may have to leave in 
just a few moments ? 

You made the statement here, Judge Barnes, on page 5 of your pre- 
par ed statement —you said : 

* * * our report states its “aim is not to add to the storehouse of statistical 
data or to survey the economic effects of the antitrust application to specific in- 
dustries.”. This means only we made no new factual inquiries—for we had no 
subpena power, no large research staff and no provision for public hearing. 

Now, the point that I am getting at Judge, is this: It seems to me 
that this good-faith defense is permitting a lot of price discriminations 
which I believe are driving a great number of competitors out of 
business. ‘The only way you can get at that is to investigate to get 
the facts. 

f am rather convinced that anyone is wasting his time to bring a 
price discrimination suit while this good-faith defense stands, if he 
is going to have anything like the success the Standard Oil Co. had. 

Do you feel that we should undertake to repeal that law and to make 
that good faith an even wider gap in the law without first investigat- 
ing to see just what the effect of these price discriminations are / 

In other words, wouldn’t it make a difference if you had a large 
number of injuries going on as a result of this so-called good-faith 
type of diser imination rather than a small amount, and w ouldn’t that 
be the type of t! ng that would require a study to be sure you are on 
the right ground if you are going to make this good-faith defense a 

complete answer toa charge of price discrimination 4 ? 

Mr. Barnes. Yes, Senator. I again point out that the enforcement 
of that particular provision of the Robinson-Patman Act lies within 
the Federal Trade Commission jurisdiction. Since our discussion this 
morning I have talked with the Federal Trade Commission and they 
inform me as follows: That, since the Standard of Indiana decision, 
not a single instance has occurred in which the good-faith defense 
was successful as ground for dismissal in a Robinson-Patman Act 
case, and secondly, since the Standard decision, 54 Robinson-Patman 
Act orders have been entered by the Commission against various 
respondents. 

Senator Lone. Based on price discrimination ¢ 

Mr. Barnes. Yes. 

Senator Lone. I would be interested to look into that. 

Mr. Barnes. I merely point that out because I think that that is a 
matter that you 

Senator Lone. I would certainly like to have that information, be- 
cause, frankly, I was very disappointed in what happened in that 
Standard Oil Company of. Indiana case, and I am one of a great num- 
ber of Senators who joined in sponsoring legislation to prevent that 
same result again. 
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Mr. Barnes. May I point out that you might be interested in know 
ing that not even Standard Oil has “been successful in that defense, 
as of the present time, before the Federal Trade Commission. We 
have the last decision somewhere. Here it is. The last word was: 

The Commission does not construe the words “in good faith” in section 2 (b) 
as permitting the result— 
that Standard Oil was arguing for in the case 
In the circumstances shown to exist the Commission does not believe the stat 
ute provides a means of effectively insulating any particular pricing pattern 
from attack, that guarantees any pricing pattern in effect prior to 1986 remain 
in effect, price discriminations made pursuant to that patiern tay be lawfully 
continued. 

So not even Standard Oil has been successful. 

Senator Lone. How do you feel about General Foods? Do you feel 
they have been successful in charging one price in one area and an- 
other price a ee ? 

Mr. Barn There we get back to the question of whether there 
was scaauaiies injury and, as I unde rstand the case, there was none. 

Senator Lone. Dr. Adams, are you familiar with this Federal Trade 
Commission situation on the good-faith defense? Frankly, it seems 
to me that those are one of the things that we should have some in 
formation on. I would like to renew the same question I asked you. 

Do you feel it would be desirable that a study be made, a rather 


thorough study made, of the possible injuries that might be occurring 
in the field of price discrimination in situations where _ » good-faith 
defense can be urged before we undertake to make that good faith 


2 complete defense ? 

Mr. Barnes. May I say this, Senator: I always think the more facts 
you can get, the more intelligent conclusion you can come to. I also 
want you to realize this is so much out of my usual line that I would 
prefer to have you take the advice of Chairman Howrey. 

Senator Lone. I asked you a question, Dr. Adams. 

Mr. Apams. Senator, as far as the General Foods situation is con 
cerned, the Federal Trade Commission was unable to find competitive 
injury and yet the share that General Foods had of the relevant 
market increased between 1938 and 1946 from 672 to 80.5 
percent, and I raise the question: What kind of proof do you have to 
make in order to show competitive injury / 

Furthermore, it should be recalled that General Foods did not get 
this position simply on the basis of superior efliciency in being better 
than its competitors, but by a long process of mergers. 

Senator Lone. Do you have any knowledge of the recent history 
since the Standard Oi] Company of Indiana case decision before the 
Federal Trade Commission? Do you have any knowledge of price 
discrimination since that time? 

Mr. Apams. My only impression of the Federal Trade Commission 
since Mr. Howrey became Chairman is that it has been inactive and 
inert as far as enforcing the law is concerned. 

Of course. the chairman has spent a great deal of time advocating 
the repeal of some of the laws he has to enforce. 

Senator Lone. I believe you indicated that you had to catch a 
train? 

Mr. Apams. Yes. I have to leave at 4: 45. 
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Mr. Scuwartz. That is my situation, Mr. Chairman, as much as I 
regret having to leave. 

Senator Humpurey. What are we going to do about fair trade? 
Can we come back to that later on? 

Mr. Barnes. Whatever you desire, sir. 

The Cuarrman. May I say there were a few comments on it this 
morning, not much, no questions, but in my opening statement I said. 
Senator Humphrey—you didn’t hear this; Senator Long was here, I 
believe—that today’s meeting and tomorrow’s meeting will be prima- 
rily, and day after tomorrow—there are 3 d: ays, arent there—which 
are primarily for the purpose of a general going-over of the report. 
and then, following that, specific phases of it, I expect, to be followed 
by Senator Long’s Committee on Monopoly and your Committee on 
Retail Practices and Fair Trade, and so forth. 

So we had no hope of developing all of the details in these more or 
less generalized hearings for these first 3 days. 

Senator Humrnurey. Was there a substantial dissent in the Com- 
mittee on Fair Trade? 

Mr. Barnes. No, sir. 

Senator Humpnrey. How much dissent ? 

Mr. Apams. I dissented. 

Mr. Barnes. We will give it to you exactly. 

Senator Lona. Judge “Barnes. as one who did not vote for the fair 
trade law, I regret to inform you that you won’t find nearly as much 
support for your position in the Senate as you found in the committee. 
I was 1 in 16 who voted against it. 

Mr. Brcxs. Less than five. 

Mr. Barnes. Less than 5 of 61. 

Senator Humpenrey. Did you have any public hearings on it? 

Mr. Bricks. No; nothing. 

Senator Humpnrey. Just a committee and staff study. 

Mr. Barnes. I think we should point out, however, that there were 
submittals made to us at the request of the chairman that any inter- 
ested group could make submittals. 

There was circulated to the committee submittals by the Association 
of National Retail Druggists: Linen Supply Association of America, 
through Mr. Ernest S. Meyers of New York; the National Federation 
of Independent Business, through Mr. Burger: the National Associ- 
ation of Manufacturers, through Mr. McClellan. president: American 
Fair Trade Counsel, through Mr. Anderson; American Federation of 
Labor, tte § their counsel; American Standards Association. 
through Mr. F. Hussey: the two matters by individual law firms 
relative to salable conferences: and patent section of the antitrust 
committee of the American Bar Association. 

Senator Humpnrry. I think we ought to come back to this at a later 
date. The hour is late. We will take this up in the specific confines of 
the subcommittee. 

T just want to say for myself that I recognize that there are always 
some limitations in any of these statutes. I do not consider that the 
fair trade law is anywhere near a perfect instrument or remedy for 
the so-called “loss leader” difficulties in retailing. 

Mr. Barnes. We recognize that. 
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Senator Humpurey. I do feel, however, that the burden of proof, 
when you recommend repeal, rests more or less upon those who sug- 
crested it as to whether or not you actually preserve and extend a truly 
competitive situation by so doing or whether or not you cripple it. 

I guess one is the victim of his own environment, his own back- 
eround, his own experiences, his own insight. 

I have felt very strongly, but not dogmatically, about it, and I feel 
strongly at this time that it has worked more for the good of the com- 
petitive situation than for the hindrance, and as I say, I always 
qualify these remarks on the basis of what kind of a society you want. 
This is particularly true in the retail field, where you can be victimized 
bv some of the things that were mentioned here earlier, the amount of 
capital, the interest ‘rate that you may pay on borrowed capital, where 
you are competing against n: itional combines, where you find yourself 
in an advertising situation that is unfair and inequitable, the indi- 
vidual merchants against the large national or regional combine. In 
hight of that, it seemed to me that the fair trade law was a compensa- 
tory mechanism in behalf of the independent merchant that gave him 
a better bargaining position in the market place, that did stabilize the 
economic relationships and the competitive relationships. 

That has been my general feeling, and may I say as one who has 
spent about 25 years of his life looking into this field and experiencing 
some of it, that I have rather strong attitudes about it, and Iv igorously 
disagree with the recommendation ‘of the committee. 

Mr. Barnes. I look forward with a great deal of pleasure to the 
learings. 

Senator Humpurey. I do, too, Judge, because I can say not only 
are you an extraordinarily well- informed man, but m: iy I say a very 
pleasant personality and delightful individual. 

We will recess until 10 a. m. tomorrow, room 457. 

(Whereupon, at 4:40 p. m., the committee adjourned until Thurs- 
day, April 28, 1955, at 10 a.m.) 





























REPORT OF THE ATTORNEY GENERAL'S NATIONAL 
COMMITTEE TO STUDY THE ANTITRUST LAWS 


THURSDAY, APRIL 28, 1955 


Unirep States SENATE, 
SELECT COMMITTEE ON SMALL BusrNess, 
Washington, D.C. 

The select committee met, pursuant to notice, at 10:20 a. m., in 
room 457, Senate Office Building, Senator Duff presiding. 

President: Senator Sparkman (chairman), Long, Humphrey, and 
Duff. 

Also present: Walter B. Stults, staff director; Robert A. Forsythe, 
chief counsel, and Philip Jehle, counsel. 

Senator Durr (presiding). Mr. R. H. Rowe. 

Mr. Rowe. Yes, sir. 

Senator Durr. O. K., sir; you may proceed. 


STATEMENT OF R. H. ROWE, VICE PRESIDENT AND SECRETARY, 
UNITED STATES WHOLESALE GROCERS’ ASSOCIATION, WASH- 
INGTON, D. C. 


Mr. Rowe. My name is R. H. Rowe. I am vice president and secre- 
tary of the United States Wholesale Grocers’ Association, a national 
trade organization of independent wholesale food and grocery dis- 
tributors, with headquarters in Washington, D.C. 

I desire to confine my remarks to two parts of the report of the 
Attorney General’s committee, as follows : 

1. The statement on the good-faith meeting of competition defense 
(pp. 179-186). 

2. The recommendation for legislation to amend section 2 (c), the 
brokerage provision of the Robinson-Patman Act (pp. 187-193). 

Our view is that the report’s statement on the good-faith defense in 
meeting competition and its conditional legislative recommendation 
on that subject have weight to bolster the bills pending in Congress 
to write into permanent law the loophole already existing in the Robin- 
son-Patman Act occasioned by the Supreme Court’s decision in the 
Indiana Standard Oil case—a loophole that justifies a type of price 
discrimination the Robinson-Patman Act was designed to prevent. 

If the brokerage provision of the Robinson-Patman Act should 
be amended in accordance with the recommendation of the report, 
another and very much larger loophole would be put in the act. 

As we view it, these two parts of the report would be conducive to 
the conversion of an interpretative loophole into a permanent part 
of the Robinson-Patman Act and would also be conducive, by affirma- 
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tive legislation, to the creation of another loophole which would 
render useless not only the brokerage provision but the other important 
prohibitions of the act. 

We are convinced that the report would thus strike a deadly blow 
at the Robinson-Patman Act, that is, at the effectiveness of the act 
to protect wholesale and retail merchants against price and other forms 
of discriminations. 

It is important, we believe, to consider the effect these two parts of 
the report may have on legislation now pending in Congress on the 
good-faith defense in meeting competition and on legislation that 
may be introduced to carry out the recommendations of the report for 
changing the brokerage clause. 


Four bills on meeting competition 

There are four bills pending in Congress on the good-faith defense 
in meeting competition. 

Two of these bills, namely, the Capehart bill, S. 780, and the Walter 
bill, H. R. 4824, would write into the Robinson-Patman Act and the 
Federal Trade Commission Act, the Supreme Court’s decision on the 
good-faith defense in meeting competition. 

The Court ruled that the meeting in good faith of a competitor’s 
lower price is an absolute defense ‘under the Robinson-Patman Act 
to a prosecution for price discrimination, regarldess of the harm that 
may be done to competition or competitors. 

The other two bills, known as the equality of opportunity bills, are 
S. 11, introduced by Senator Kefauver with 29 cosponsoring Senators, 
and H. R. 11, introduced by Representative Wright Patman with the 
support of 47 other Representatives. 

The Kefauver Patman bills would make the good-faith defense less 
than absolute. It would in fact deny the use of the good-faith defense 
in cases where the effect of the discrimination may be substantially to 
lessen competition or tend to create a monopoly. 

The discrimination referred to is that occasioned by the fact that, 
under the Supreme Court’s decision. a manufacturer may meet a com- 
petitor’s lower price to one of his customers but is not required to make 
that lower price to his other customers who are in competition with the 
favored customer. 

Report's statement on meeting competition defense 

Here is what the report says in part on the good-faith defense in 
meeting competition, and on the Supreme Court’s decision in the 
Standard Oil case: 

This committee approves the result of the Standard Oil decision as consonant 
with the Nation’s antitrust policy * * * (p.181). 

In the committee’s view, however, the “absolute” status which the Supreme 
Court accorded the “meeting competition” defense must not be undermined by 
interpretations thwarting its effectiveness (p. 181). 

The report then presents five guides for preserving the “absolute” 
status decreed by the Court (pp. 181-184). 

Since the statute may be presently interpreted as we propose, we do not con- 
sider legislative amendment necessary now. However, were revision in order— 
I would call your attention to that phrase “were revision in order— 


we would recommend, as a restatement and clarification, a provision, reading 
substantially as follows: 
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“In any proceeding involving an alleged violation of this section, it shall be 
a complete defense to a charge of discrimination if the seller shows that his lower 
price, or his furnishing of services or facilities, was made in good faith to meet 
the equally low price of, or services or facilities of conisparable value furnished or 
offered by a competitor : Provided, That a seller shall not be deemed to have acted 
in good faith if he knew or had reason to believe that the competitor's price or 
offer was unlawful” (pp. 184-185). 

This conditional legislative recommendation follows closely the 
main verbiage of the Capehart-Walter bills now pending in Congress. 

I do not know what the report means by the words “were revision 
in ght ” Should, however, those words mean “if revision of se 
tion 2 (b) of the Robinson-Patman Act is up before Congress,” then 
that condition has been met, and the conditional legislative recom- 
mendation of the report becomes a direct recommendation, and that 
recommendation would in effect endorse the Capehart-Walter bills 
and oppose the Kefauver-Patman bills. 

Reasons for our opposition 

I believe that you gentlemen of the committee, who are particularly 
concerned with the welfare of small business, should have before you 
as clearly as possible our reasons for objec ting to the effect of the 
Supreme Court’s decision in the Indiana Standard Oil case and for 
our opposition to the Capehart-Walter bills, and the backing they 
get from this report. 

It should be recalled the Supreme Court’s decision in the Standard 
Oil case was by a divided Court. Three justices dissented. One took 
no part in the decision which was thus rendered by a majority of 
only one. 

Under this decision, it is legal for a manufacturer, who lowers his 
usual price to one customer to keep that customer from going to 1 
competing manufacturer, to maintain his usual prices to other cus- 
tomers who may be in competition with the favored customer. 

You can see what a decided resale advantage the favored customer 
has over nonfavored customers of the manufacturer. 

The favored customer gets one price from the manufacturer. Other 
customers of the manufacturer competing with the favored customer 
get another and higher price. 

This legalized two-price system two-times the nonfavored customers 
to their serious competitive injury. 


Three Justices dissented 


In this connection, it is pertinent to note what Justice Reed said 
in his dissenting opinion in the Standard Oil case—a dissent in which 
the late Chief Justice Vinson and Justice Black joined—as follows: 


The petitioner [Standard Oil Co. of Indiana] asserts that good faith meeting 
of a competitor’s price is a complete defense. The Commission [that is, the 
Federal Trade Commission] and the court of appeals take the opposite position, 
with which we concur: 

Yet adoption of petitioner’s position would permit a seller of nationally dis- 
tributed goods to discriminate in favor of large chain retailers, for the seller 
could give to the large retailer a price lower than that charged to small retailers, 
and could then completely justify its discrimination by showing that the large 
retailer had first obtained the same low price from a local low-cost producer 
of competitive goods. This [says the dissenting opinion] is the very type of 
competition that Congress sought to remedy. To permit this would not seem 
consonant with the other provisions of the Robinson-Patman Act, strengthening 
regulatory powers of the Commission in “quantity” sales, special allowances, 
and changing economic conditions. 
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That closes the quotation from the dissenting opinion. 
Summary on meeting competition 


We think that the minority opinion in the Standard Oil case was 
right; that the majority opinion was wrong; that the Attorney Gen- 
eral’s report and the Capehart-Walter bills would perpetuate the 
wrong; and that the Kefauver-Patman bills would rectify the wrong. 


Report's recommendation on brokerage provision 


The Attorney General’s committee concludes its comments on section 
2 (c), the brokerage provision of the Robinson-Patman Act, with this 
recommendation : 


For this reason, in order to reconcile the brokerage clause with “broader anti- 
trust objectives,” we favor legislation as necessary to restore the original vigor 
of the exception “for services rendered” in section 2 (¢). 

That seems to be a very mild, very harmless sort of recommendation. 
As phrased, the ordinary businessman would not understand it at all. 
It would even puzzle lawyers who have not made a special study of 
the history and the judicial course of section 2 (c). 

But I want to tell the Senate Small Business Committee that this 
recommendation, as harmless and obscure as it seems to be, is really a 
concealed torpedo that would blow up the Robinson-Patman Act. 

Some pieces might be left but they would hardly be worth picking 
up. 

in short, the recommendation means that the buyer can get brokerage 
or commission fees from the seller on the buyer’s own purchases. This 
is now forbidden by section 2 (c) and by a long line of court decisions. 

The language of the brokerage payment prohibition in section 2 (c) 
does include the words “except for services rendered,” but the reports 
of the Judiciary Committees of Congress at the time the Robinson- 
Patman Act was passed and subsequent court decisions declare that 
the buyer can render no service to the seller that will justify payment 
of brokerage fees to the buyer on the buyer’s own purchases. 

According to this thoroughly adjudicated view, the seller may em- 
ploy a broker and pay him brokerage fees for services rendered in find- 
ing the seller a buyer for the seller’s goods, and the buyer may employ 
a broker and pay him brokerage fees for services rendered in making 
purchases from the seller. 

But the seller is forbidden to pay the buyer either directly or indi- 
rectly broker fees on the buyer’s own purchases. 

The purpose of this prohibition is to close the door on an outrageous 
form of discrimination in favor of the big buyer and to the detriment 
of the small buyer. 

What happens if the seller is permitted to pay brokerage fees to the 
buyer on the buyer’s purchases ? 

The big chainstore system or other large mass-buying organization 
will demand brokerage on its big order. The manufacturer will pay 
the brokerage demanded to keep the big order from going to a com- 
peting manufacturer. 

The smaller competitive buyer, however, with his smaller order, such 
as the individual independent wholesale grocer whom we represent, 
will either get no brokerage at all, or a negligible amcunt. 

That is exactly what was happening before the Robinson-Patman 
Act and it was one of the main reasons why the act was passed. 
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It would inevitably happen again if the recommendation of the re 
port is heeded and section 2 (c) is amended in accordance with the 
recommendation. 

The report of hearings in 1935 of the House Special Commitee on 
investigation of the American Retail Federation and Large Scale 
Buying and Selling, shows that prior to 1935 the A. & P. Tea Co. re 
ceived from manufacturers on an annual basis $6 million in off-the 
invoice quantity discounts and advertising allowances and $2 million 
in brokerage fees, while the other large chain-store systems received 
approximately similar amounts. 

The wholesale grocers such as we represent received during that time 
little if any of such concessions. 

I have here, Mr. Chairman, a list of manufacturers, showing broker 
age, quantity discounts, and advertising allowance given by them to 
the Great Atlantic & Pacific Tea Co. prior to July 1935. This isa part 
of hearings on July 9, 1935, of the House Special Committee on In 
vestigation of American Retail Federation. 

This is a pamphlet that contains nine pages of the names of manu 
facturers and their amounts and percentages on quantity discounts, 
advertising allowances, and brokerage fees. 

I would like to have your permission to introduce this pamphlet into 
the record for the purpose of showing the committee what the condi 
tions were back in those days and what were the conditions the Robin 
son—Patman Act remedied and what we would go back to if the 
Robinson-Patman Act is amended according to the recommendation 
of the study committee. 

Senator Durr. This will be made part of the record at this point 

(The document referred to is as follows:) 


LisT OF MANUFACTURERS, SHOWING BROKERAGE, Extra QUANTITY Discounts, 
AND ADVERTISING ALLOWANCES, GIVEN BY THEM TO THE GREAT ATLANTIC & 
Pactric TEA Co., Paton TO JULY 1935 


This list was presented as part of the testimony of Mr. C. W. Parr, A. & P. 
buying official, at the hearing held on July 9, 1935, in Washington, D. C., by the 
House Special Committee on Investigation of American Retail Federation of 
which Congressman Wright Patman of Texas was chairman. 

The Government introduced this list in evidence at the trial of the anti-trust 
= against the A. & P. Co. at Danville, Ill., marking it “Government Exhibit 
No. it Ry 


The list as presented to the Patman committee follows: 


Airy Fairy Foods, cake flour, 5-percent advertising allowance. 

Alabama-Georgia Syrup, 15-percent case flat and quantity percent included 

Alaska Packing Co., salmon, 5-percent advertising allowance. 

Alexander & Baldwin, pineapple, 5-percent advertising allowance. 

American Ammone, ammonia, 10-percent advertising allowance. 

American Chicle, gum 20-percent advertising allowance. 

American Diamalt, malt sirup, 35 cents, case, on quantity scale. 

American Molasses Co., molasses, quantity scale 1-5 percent. 

American Pop Corn, pop corn, 5-percent advertising allowance. 

Andrea Process, onion salt, 10-percent advertising allowance. 

Angelus-Campfire, marshmallows, quantity scale 3—5 percent. 

A. P. W. Paper, toilet paper, $100 per month flat percent advertising allowance 

Arbuckle Bros., Yukon coffee, $200 per month flat and 5 percent additional. 

Armour & Co., regular line, 3 to 7 percent on canned meats advertising allow- 
ance; fresh meats, one-half percent quantity allowance if purchases total 
$10 million. 

Atlantis Sales Co., line, quantity scale 5-7 percent. 

Atmore & Son, line, 8-percent advertising allowance. 

B. T. Babbitt, line, quantity scale 15-80 cents per case. 7,500,-17,500 (case) 
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Baker-Bennett-Day, nuts, 5-percent advertising allowance. 

Baker Food Products, canned meats, 5 percent for brokerage. 

Ball Bros., general support, payment at end, advertising allowance. 

tarron-Gray, fruit cocktail, 5-percent brokerage. 

Battle Creek Food, line, 5-percent advertising allowance. 

Beechnut Packing, bacon, coffee, biscuit, quantity scale 7 percent for over 
$200,000 ; candy, gum, $7,000 per month flat advertising allowance; line, $10,000 
per year flat advertising allowance. 

Bell, Wm G., seasoning, quantity, 5 percent for 30,000 dozen over. 

Berst-Foster-Dixfield, toothpicks, 3-percent advertising allowance. 

Best Foods, Nucoa, quantity scale, 0 to 1 cent per pound, 2 to 10 million pounds ; 
B. B. pickles, 5-percent advertising allowance and quantity ; mayonnaise, 
5-percent advertising allowance. 

teyer, W. L., dog food, 5-percent advertising allowance. 

Black Flag Co., insecticide, 12144-percent quantity. 

Blue Moon Cheese, cheese, 5-percent advertising allowance. 

Borden Sales, cheese, $30 to $50 per thousand for 500 to 700 and over a thon- 
sand; Eagle M. M. M. chocolate, $1,500 per month flat advertising allowance. 

Boston Food Products, 5-percent advertising allowance. 

Boston Molasses, molasses, 1 to 5 percent for 3,000 to 15,000 cartons. 

Brill Co., H. C., E. Z. Freeze, 5 cents per dozen advertising allowance. 

Brillo Manufacturing Co., Brillo, 10-percent advertising allowance. 

3rown Son, Wm., 5-percent advertising allowance. 
Buckeye Soda, Novite, 15-percent advertising allowance. 
Bunte, candy, 5-percent advertising allowance. 

surch Biscuit Co., biscuits, 5 percent for advertising allowance. 

Burnett, Jos., extract, 5-percent advertising allowance. 

Burnham & Morrill Co., line, $1,237.75 per month flat and 5 percent adjustable 
for advertising. 

Burry Biscuit, line, 5-percent advertising allowance. 

Burton Morrow, extracts, $2,000 flat advertising allowance. 

Burch Biscuit Co., biscuits, 5 percent for advertising allowance. 

California Animal Products, dog food, 4-percent brokerage; dog food, 5 to 7 per- 
cent $200,000 to $300,000. 

California Packing Corp., Del Monte, 5-percent purchase contract. 

California Prune & Apricot, Sunsweet, 3-7 percent 5 to 10 million pounds. 

California Sanitary Co., Ltd., olives, ripe, 10 percent for advertising allowance. 

Canada’s Pride Products, Mileco Malt, 25 cents per case for advertising allowance. 

Candy Crafters, candy, 5 percent for advertising allowance. 

Cargill, W. H., sirup, 5 percent for advertising allowance. 

Castleberry’s Food Co., canned meats, 5-percent brokerage. 

Chappel Bros., dog food, 5 percent for advertising allowance plus 5-percent 
brokerage. 

Chef Boiardi, line, 5 percent for advertising allowance. 

Chinese Trading Co., line, 10 percent for advertising allowance. 

Chocolate Sales, Hershey line, $5,000 a month flat for advertising allowance. 

Church & Dwight, sodas, 10 percent sal soda and 3 percent bicarbonate of soda. 

Clapp, Harold, Inc., baby foods, 5 percent for advertising allowance. 

Clark Bros. Chewing Gum, gum, 11 cents a box for advertising allowance. 

Clayton, 8S. C., fruit sirup, 10 percent for advertising allowance. 

Cleveland Cleaner, wall-paper cleaner, 5 percent for advertising allowance. 

Climaline Co., Cl. & Bowlene, $11,000 per year with 5 percent adjustable. 

pag timc Cleaner Manufacturing Co., cleaner, 40 cents gross for advertising al- 

owance. 

Clorox Chemical, Clorox, 5 percent for advertising allowance. 

— Fish, dog food, 5 percent for advertising allowance plus 5 percent bro- 

erage. 

Colgate-Palmolive-Peet, line, Palmolive and Octagon, 30 gross, others 15 cents 
a box. 

College Inn, line, 5 percent for advertising allowance. 

Columbus Packing Co., 1 percent lard, fresh and 8S. P. and D. S. meats; 2 percent, 
smoked meats ; 5 percent, sausage ; and special brokerage. 

Comet Rice Co., rice, 10 percent for advertising allowance; flakes, 15 percent for 
advertising allowance. 

Corn Products, line, $5,000 a month for advertising allowance. 

Cracker Jack Co., cracker jack 3 to 5 percent $25,000 and over quantity allowance. 
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Cranberry Canners, sauce, 244 percent for advertising allowance. 

Crosse & Blackwell, line, 50 cents per store once a year for advertising allowance. 

Crown Cork & Seal, caps, 5 percent and 5 percent for advertising allowance. 

Cudahy Bros. Co., canned meats, 5-percent brokerage. 

Curtice Bros., catsup, 5 percent for advertising allowance. 

Dairy Sealed, Inc., container milk, 2 percent cash discount. 

R. B. Davis, baking powder, 4 to 5% percent on $500,000 to $875,000; Cocomalt, 
Cutrite Wax, 5 percent advertising allowance. 

Decker, Jacob E., canned meats, 5-percent brokerage. 

Derby Foods, Inc., canned meats, 5-percent brokerage. 

Detroit Soda Products, sal soda, less than carload, 10 percent and 5 percent for 
advertising allowance; carload, 10 and 10 percent; baking soda, 5 percent for 
advertising allowance. 

Diament, Inc., candy, 5 percent for advertising allowance. 

Diamond Match, Signal, 7511 contract price; S. A. W., published quantity dis- 
count. 

Dif Corporation, Dif cleaner, 10 percent for advertising allowance. 

Drackett Products Co., line, 5 percent for advertising allowance. 

Duff, P. & Son, Palmetto Mol., 10 cents per case for advertising allowance; Duff 
Reg. Mol., 20 percent to 30 cents per case on 10,000 to 30,000 cases; mixes, 5 
percent for advertising allowance. 

Duffy Mott Co., prune juice, 5 percent for advertising allowance. 

Dunlop Mills, corn meal, 10 cents per hundredweight for advertising allowance. 

Durkee Family Foods, cocoanut, 1 percent (GFM memo); salad dressing, etc., 
714 percent for advertising and 1 percent additional for increase ; Contanina oil, 
10 cents gallon for manufacturing purposes. 

Durkee Mower, Marsh, fluff, 5 percent for advertising allowance. 

Iavenson & Son, Ine., soap, 30 cents per gross for advertising allowance. 

Kdueator Biscuit, Chicago, line, 10 percent for advertising allowance. 

Edwards, E. H., marshmallows, 5 percent for advertising allowance. 

Yancier Foods, Inc., dog food, 5 percent for advertising allowance plus 5 percent 
brokerage. 

red Fear, dyes, 5 percent for advertising allowance. 

I’ederal Washboard, washboards, 5 percent for advertising allowance; wash- 
boards, for 14,000 dozen 5Q. 

Ferry-Morse Seed, seed, 15 to 20 percent if stocked in 1,000 to 8,500 stores. 

Fitzpatrick Bros., soaps, 3 to 5 percent, $250,000 to $400,000. 

F lako Food, crusts, 5 percent for advertising allowance. 

Fleer, F. H., gum, 10 percent for advertising allowance. 

Ford, J. B., cleaner, 30 to 50 cents per case on 5 to 25,000 cases. 

Foster Canning Co., dog food, 5-percent brokerage. 

Franck Hein, chicory, 2 to 3 percent on 2,000 to 5,000 cases. 

l’riend Bros., line, 5 percent for advertising allowance. 

Fuji Trading Co., Chinese products, 10 percent for advertising allowance. 

Gem Products Sales Co., laundry powder, 5 percent for advertising purposes. 

General Foods Corp., line, $30,000 flat for advertising allowance a month, or 5- 
percent discount for advertising ; Baker’s Chocolate, $0.066 per carton quantity 

_ discount (entire trade). 

Giroux Co., Ine., sirups and sauce, 5 percent for advertising allowance. 

Gold Dust Corp., honey, 1 to 5 percent on 10,000 to 200,000 quantity ; shoe polish 
66 to 84 cents per gross on $5,000 to $25,000 gross quantity, $6,500 flat advertis- 

_ ing allowance ; soaps, 244 percent for advertising allowance. 

Golden Rossell Co., apple brandy, 40 cents per case for advertising allowance. 

Gold Medal Foods, Bisquick and Wheaties, $60,000 flat for advertising allowance. 

Good Luck Food, Inc., Good Luck products, 5 percent for advertising allowance. 

Gordon & Dilworth, marmalade, 6 cents per dozen for advertising allowance 

Gorham & Co., polish, $1,600 flat in merchandise (a). 

Gorton Pew, line, 5 percent for advertising allowance. 

Goudey Gum Co., gum, 5 percent for advertising allowance. 

Grocery Store Products, Kitchen Bouquet, 5 percent for advertising allowance; 
Toddy, 5 percent for advertising allowance ; Foulds, $180 per month for adver- 
tising allowance. 

Gulden, Inc., mustard, $3,000 for 6 months for advertising allowance. 

Gumpert Co., desserts, 5 percent for advertising allowance. 

Hampton Cracker Co., crackers, 5 percent for advertising allowance. 

Hansen’s Laboratory, Junket, $12,000 per year for advertising allowance. 

63709—55—pt. 1——7 
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Harding, J. P., Inc., corned beef, 5 percent brokerage; hash, 5 percent brokerage. 

Haskins Bros., & Co., soap 5 percent for advertising allowance. 

Hately Bros., lard, 5 cents per hundredweight brokerage. 

Hecker, H. O., Co., package line, 5 percent for advertising allowance. 

H. J. Heinz, line, 2 percent for advertising allowance with extra 1 for $4,000,000. 

Hills Bros., dates, etc., 5 percent for advertising allowance; grapefruit, 2% per- 
cent for advertising allowance, additional 244 percent if 50,000 cases ; cranberry 
sauce, 21% percent for advertising allowance. 

Hines, J. R., canned stew, 5 percent brokerage. 

Hipolite Co., Marshmallow Creme, 5 percent for advertising allowance. 

Hires, C. E., extracts, 2 to 8 percent on 500 to 6,000 gross quantity. 

Hofherr Meat Co., corned beef, 2 percent brokerage. 

Hofherr Meat Co., canned meat, 5 percent brokerage. 

Hormel, George, canned meats, 2 to 5 percent on $50,000 to $200,000 or over; 
soups, 2 to5 percent on 25,000 cases to 175,000 cases or over. 

Hubinger Co., elastic starch, 74% percent for advertising allowance. 

Houston, Tom, Co., peanuts, 5 percent for advertising allowance. 

Hydrox Corp., beverages, 6 to 10 cents per case of 25,000 to 70,000 cases. 

Hygienic Products, Sani Flush, 15,000 flat, with adjustment to 74% percent for 
advertising allowance. 

Hygrade Food, lard, 1 percent for $10,000 or over; smoked meats, 2 percent for 
$5,000 ; sausage, 5 percent for $5,000. 

lllinois Meat Co., canned meats, 5 percent brokerage. 

Illinois Nut Co., candies, 5 percent for advertising allowance. 

Ivanhoe Foods, Inc., mayonnaise, 5 percent for advertising allowance. 

Jelke, John F., margarine, one-half cent per pound for advertising allowance. 

Jel Sert Co., flavorade, 5 percent for advertising allowance. 

Jersey Cereal, corn flakes, 5 percent for advertising allowance. 

Johnson, Robert A., fudge, 5 percent for advertising allowance. 

Johnson, 8. C., wax, $1,500 flat for advertising allowance (6 months only). 

Johnson, Educator, line, 5 to 7 percent for $300,000 to $800,000 or over. 

Kerr’s Butter Scotch, candy, $100 flat per month for advertising allowance. 

Kingan & Co., canned meats, 5 percent for brokerage. 

Kirkman & Son, soap line, 10 cents per case for advertising allowance. 

Kosto, freeze, 5 percent for advertising allowance. 

Kraft Phenix Cheese, line, 2 to 3% percent for $100,000 to $800,000 and an addi- 
tional 1% percent for quantity. 

Kraft Phenix Cheese, milk chocolate, 5 percent for advertising allowance. 

Kwik Set, Inc., Kwik Set, 74% percent for advertising allowance. 

LaChoy Food Products, Chinese food, 5 percent for advertising allowance. 

Lamont-Corliss, candy, $2,000 per month for 6 months for advertising allowance. 

Larsen Co., pureed vegetables and fruits, 10 percent for advertising allowance. 

Layton Pure Food, baking powder, 6 percent for advertising allowance with addi- 
tional 2 percent for quantity. 

Lever Bros., soap, $275,000 flat for advertising allowance. 

Libby, McNeill & Libby, canned meats, 5-percent brokerage. 

Liberty Cherry & Fruit, canned meats, 5-percent brokerage. 

Life Savers, Inc., candy, $7,625 flat, for advertising allowance. 

Liggett & Myers, Chesterfields, $1 per store per month for 7 months. 

Lindsay Ripe Olive Co., ripe olives, 5 percent for advertising allowance. 

Lipton, T. J., tea, 71% percent for advertising allowance. 

Liquid Veneer Corp., mops and polish, 10 percent for advertising allowance. 

Loudon Packing Co., doggie shampoo, 10 percent (JJM memo.) ; doggie dinner, 
5 percent brokerage; doggie dinner, $18,000 flat for advertising allowance. 

Louisisana State Rice, rice, 5 percent for advertising allowance. 

J.C. Lukens Brokerage Co., dog food, 5-percent brokerage. 

McAteer, Thirst Ade, 5 percent for advertising allowance; dyes, 5 percent for 
advertising allowance. 

McCormick & Co., insecticide, 5 percent for advertising allowance. 

McTihenny, tabasco sauce, 5 to 10 percent on 250 to 1,000 cases and over. 

McKenzie Milling, package flour, 3 percent, additional 5 percent for 40 percent 
increase. 

Maillard Corp., cocoa and chocolate, $30 per thousand for advertising allowance. 

Manes Food Products, cole slaw and beets, 5 percent (JJM memo). 

Manhattan Soap, soap, 10 cents per box for advertising allowance. 

Marvin, W. H., dates, 6 percent for advertising allowance. 
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‘ Melody, Dr. George C., dog food, 5 percent for advertising allowance ; dog food, 
5 percent brokerage. 
Metal Textile Co., cleaner, $2,000 flat for advertising allowance. 
Mickleberry’s Food, canned meats, 5-percent brokerage. 
, Miller & Hart, packing-house products, 2'4 to 1742 percent per hundredweight. 


Minnesota Consolidated Co., canned corn, 5-percent advertising allowance. 

y Minnesota Valley Canning, Del Maiz line, 5 percent for advertising allowance. 
Mione Manufacturing, polishes, 25 cents per gross for advertising allowance. 
Mitsubishi Shoki, crabmeat, 1 percent for advertising allowance. 

M. J. B., tea and coffee, $2,000 flat for advertising allowance. 
Jorrell, John, canned meats, 5-percent brokerage ; dog food, 5-percent brokerage ; 
5 percent for advertising allowance. 

Morris, Phillip, P. M. and Marlboros, 3 percent for advertising allowance. 

3 Morton Salt, salt, 15 cents per case (GFM memo). 

National Biscuit Co., line, 5 percent by N. B. C. branch direct, and 1 percent to 

414 percent by N. B. C. headquarters according to quantity bracket reached. 

National Foods, Inc., kiddie malt, 714 percent for advertising allowance. 

Naylee Chemical Co., bleach, 10 percent for advertising allowance. 

Newark Packing, sliced beef, 5-percent brokerage. 

Northern Paper, toilet paper, $5,500 flat for 3 mouths’ promotion. 

Noxon, Ine., Noxon Polish, 10 percent for advertising allowance. 

Oakite Products, Oakite, 5-percent Oakites Prom. Cont. 

Oeierich & Berry, syrup, 5 to 10 percent on $15,000 to $40,000 and over quantity 

discounts 

O. K. Potato, chips, 5 percent for advertising allowance. 

Old Trusty Dog Food, canned dog food, 5-percent brokerage, 5 percent for ad- 

vertising allowance. 

Oswego Candy, candy, 5 percent for advertising allowance. 

Paas Dye Co., dyes, 5-percent advertising allowance. 

Pabstett Corp., cheese, 24-percent advertising allowance. 

Pacific Coast Borax Co., borax, 5-percent advertising allowance. 

Paist, F. M., candy, 5°4 cents a box advertising allowance. 

Parson’s Ammonia Co., ammonia, 10-percent advertising allowance. 

Penick & Ford, molasses, 1 to 6%4 percent, 5,000 to 115,000 cases and over, quan- 

; tity discount; syrup, 1 to 6 percent, 5,000 to 55,000 cases and over, quantity 

i- £ discount; My-T-Fine-Dessert, 1 to 7 percent, 500 to 75,001 cases and over, 

15 cents cases, advertising allowance; Southern Syrup, 3-percent advertising 

q allowance. 

as Pen Jel Corp., Pen Jel, 10-percent advertising allowance. 

/ Penn Distributing Co., dog food, 5-percent brokerage. 

e Ff Penn Tobacco Co., cigarettes, 5-percent advertising allowance. 

4 Perkins Products, Kool Ade, 5-percent advertising allowance. 

li- @ Peter Paul, Inc., candy, $6,000 a year flat for advertising. 

Pillsbury Flour, package flour, $15.000 for 100,000 cases, quantity discount. 
Planters Nut & Chocolate, candy, $600 a year advertising allowance. 

Pomona Food Co., pimientos, 5 percent if we buy 5,000-dozen quantities. 

Pompeian Olive Oil, olive oil, 5-percent advertising allowance. 

Premier Pabst Co., malt extract, 10-percent advertising allowance. 

Prescott, H. L., polishes, $12,000 per year flat for advertising. 

Price Flavoring Extracts, extracts, 5-percent advertising allowance. 

P & G Distributing Co., soaps, 15 cents case; crisco, one-quarter cent per pound, 

plus $61,000 flat for advertising (DTD memo). 

r, of Puhl, John, bluing, $300 per month flat for advertising. 

3 Pure Food Hansa, bouillon, 10-percent advertising allowance; chicken products, 
$125 per month flat for advertising and, in additional, quantity scale of 5 to 15 
3 cents on 5,000 to 40,000 cases. 
or Randall Chicken Products, canned meats, 5-percent brokerage. 

: Rath Packing Co., canned meats, 5-percent brokerage. 

Reid Union Dairy, milk, 2-percent cash discount. 

’ Rich Products Corp., dog food, 5-percent advertising allowance and 5 percent 
nt brokerage. 

d Richardson & Robbins, R & R line, 214-percent advertising allowance. 

.e. Rival Packing Co., dog foods, 5-percent brokerage and 5-percent advertising 

allowance, 

Roberts & Oake, packing-house products, 2% to 40 cents per hundredweight on 

200,000 to 12,000,000 pounds ; pickled products, 5-percent brokerage. 

Ross, Dr. W. S., dog and cat foods, 5 percent to 6 percent on $1 to $75,000 and 

over and 5-percent prokerage. 
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Rumford Co., line 6-percent advertising allowance, with 2 percent additional 
for increases. 

Runkel Bros, candy, 7 cents per box advertising allowance. 

Runkel Bros., Runkomalt, 5-percent advertising allowance. 

Salada Tea Co., tea, $25,000 per year flat for advertising. 

Sakerno-Megowen Biscuit Co., biscuits and crackers, 5-percent quantity discount. 

Scott Paper Co., toilet tissue, $1 per store per month advertising allowance. 

Scull, W. S., line 5-percent advertising allowance. 

Seminole Corp., tissue, 7%4-percent advertising allowance and plus 5-percent 
quantity discount. 

Shefford Cheese Co., cheese, 3 percent (JJM memo). 

Shotwell Manufacturing Co., mints, 5-percent advertising allowance. 

Simmons, T. N., Inc., dessert, 5-percent advertising allowance. 

Skiddo Co., Inc., cleanser, 5-percent advertising allowance. 

Skinner Manufacturing Co., raisin bran, 5-percent advertising allowance. 

Smithfield Ham & Produce Co., canned meats, 5-percent advertising allowance. 

Snider Packing Co, condiments, 5-percent advertising allowance. 

Solarine Co., polish and cleanser, 5-percent advertising allowance. 

8. O. S. Manufacturing Co., cleanser, $4,125 per quarter advertising allowance. 

Southern Molasses Co., molasses, 5-percent advertising allowance. 

Spratt’s Patent, Ltd., line, 5 to 6% percent on $30,000 to $50,000 and over. 

Stahl-Meyer, Inc., sausages, etc., 5-percent brokerage. 

Staley Sales, corn starch, 10-percent advertising allowance. 

Standard Brands, foil feast, $144,000 a year advertising allowance, 10-percent 
quantity discount; Chase & Sanborn’s coffee, $97,164 per year advertising 
allowance; Tenderleaf Tea, $394 per 1,000 advertising allowance; Royal Gela-. 
tine, $38,004 per year advertising allowance; Royal Baking Powder, $15,000 per 
year advertising allowance; Dr. Price Baking Powder, $996 per year advertis- 
ing allowance. 

Steele-Wallace Corp., clothes pins, 5-percent advertising allowance. 

Stokely Bros., baby foods, 5-percent advertising allowance. 

Straub, W. F., honey, 2-percent advertising allowance. 

Swift & Co., canned meats, 3 to 5 percent on 200,000 pounds to over; 300,000 
pounds quantity discount. 

Tasty Yeast, Inc., Tastyeast, 5-percent advertising allowance. 

Jos. Tetley, tea, 7144-percent advertising allowance. 

Texas Fig Co., preserved figs, 24% to 5 cents per dozen (Wil. memo). 

Thinshell Products, cookies, 5-percent advertising allowance; biscuits and 
crackers, 5-percent advertising allowance; candy, 5-percent advertising allow- 
ance. 

Thomson & Taylor, extracts, 5-percent advertising allowance; pie spice, 5-percent 
advertising allowance. 

Three Minute Cereal, line, 24% to 10 cents per case advertising allowance. 

R. E. Tongue, fly ribbon, 5-percent advertising allowance. 

Tumbler Laboratories, polish 25 cents per dozen advertising allowance. 

Tupman Thurlow, canned meats, 5-percent advertising allowance; crab meat, 
614-percent advertising allowance. 

Ultramarine Co., Bleachette, 5-percent advertising allowance and in Q. of 1 to 3 
percent for 10 to 30 percent increase. 

Underwood, William, deviled ham, 5-percent brokerage; line, $3,000 per year 
advertising allowance. 

United Packers, canned meats, 5-percent brokerage. 

Up-to-Date Candy, cough drops, 5-percent advertising allowance. 

Val Decker, packing-house products, 1- to 5-percent brokerage. 

Van Camp'‘s, con carne, 5-percent advertising allowance. 

Vaughan Packing Co., dog food, 10-percent advertising allowance. 

Vestal Chemical Co., floor wax, 10-percent advertising allowance. 

Victory Packing Co., dog foods, 4-percent brokerage. 

Vogt, F. G., dog foods, 5-percent brokerage; 5-percent advertising allowance. 

Waggoner, Norman, olives, 10-percent advertising allowance. 

Walker Austex, hot tamales, 214-percent advertising allowance. 

Welch Grape Juice Co., grape juice, $2,000 advertising allowance for 6 months. 

Werner, Paul A., cigarettes, 5-percent advertising allowance. 

Wesson Oil & Snow Co., oil, $5,000 per quarter advertising allowance. 

Weston, George, Ltd., biscuits, 5-percent advertising allowance. 

White King Soap Co., soap, 5-percent advertising allowance. 
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Whitman F., & Son, chocolate, 6-percent advertising allowance. 
Wilbert Products, ammonia, etc., 5-percent advertising allowance. 
Wilbur Suchard, candy, $200 per 1,000 advertising allowance. 
Wilson & Co., canned meats, 5-percent brokerage. 
Wright, J. A., silver cream, 10-percent advertising allowance. 
Wrigley, William, gum, $7,000 per month advertising allowance. 
Wrisley, Allen B., Olivilo, 10 to 15 cents a case on 7,500 to 15,000 and over. 
Zion Institutions and Independent Baked Goods, 5-percent advertising allow- 
ance. 
Quantity discount 


National Sugar Refining Co 

California & Hawaiian Sugar Co 

Eastern Beet Sugar 

McCahan Sugar Refining Co 

Pennsylvania Sugar Co ooo 
a etenpereprsesneweoessanenmpermiiiocesnsanmeauas fe 
American Sugar Refining Co. (if purchases reach 1,000,000 bags per 


Godchaux Sugar Co 05 
Vizcaya Sugar Co. 05 

Mr. Rowe. Prior to these hearings in 1935, the Federal Trade Com- 
mission, under authority of a Senate resolution, made a long study 
of chainstore operations. In its final report to the Senate it affirmed 
the fact that the buying power of the chains could and did induce pay- 
ment of brokerage fees to the chains. 

As already indicated, the hearings in 1935 showed that discrimina- 
tions took three forms, namely, quantity discounts, advertising allow- 
ances, and brokerage fees. 

The various provisions of the Robinson-Patman Act undertake to 
prevent these three forms of discriminations, also a fourth form, 
namely, discrimination in services or facilities furnished to the buyer 
by the seller. 


The anchor provision 

The brokerage provision, however, is the crucial provision. With- 
out it the other prohibitions named can be sidestepped and made 
futile. 

Without the brokerage provision, the following sections of the 
Robinson-Patman Act would become practically worthless: 

1. Section 2 (a) designed to prevent price discriminations. 

2. Section 2 (d), requiring that advertising and promotional allow- 
ances by the seller be made on proportionally equal terms to all com- 
peting buyers. 

3. Section 2 (e), requiring that services and facilities furnished by 
the seller must be on proportionally equal terms to all competing 
buyers. 

The present brokerage provision of the act sets no limit on the rate 
or the amount of the brokerage fees that may be paid. The amend- 
ment suggested by the report sets no such limit. No limit will be 
set, unless the Nation thinks it necessary in peacetime to regulate 
prices paid for services. 

That being the case, if brokerage to buyers is allowed, the amonnt 
to be paid becomes a matter of agreement between the buyer and the 
seller. 

The amount, therefore, could represent the equivalent of a price dis- 
crimination, advertising allowances not on proportionally equal terms, 
services and facilities not on proportionally equal terms, or any other 
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form of favoritism the manufacturer may see fit to bestow on the 
buyer in return for top-volume purchases, one or the other, or all 
four lumped together. 

In this connection, it should be noted that the findings of fact in the 
case of the Federal Trade Commission’s cease-and-desist order against 
the Independent Grocers’ Alliance in 1952, affirmed by the court of 
appeals, showed on a sample basis the brokerage percentage rates on 

yarious products the IGA was receiving in the years 1937, 1938, 1943, 
and 1944. 

These percentages ranged from 2 percent on such items as glass- 
ware, cookies, and mayonnaise, to 4 or 5 percent on syrup products, 
to 6 percent on paper products, to 8 percent on certain rolled oats. 

There are many valuable services that the buyer can render to the 
seller in promoting the resale of the seller’s products. The seller can 
render many services to the buyer for promoting the sale of the seller’s 
goods at the retail level. 

The present law permits these services. They must, however, be 
paid for or furnished on proportionally equal terms to all competing 
buvers. 

There is no requirement that brokerage fees be paid to all competi- 
tive buyers on proportionally equal terms. No such requirement is 
suggested by the report. In our opinion, no such requirement could 
survive a court test. 

Hence the brokerage provision, if amended as the report insists, 
would become an ideal channel for the manufacturer to discriminate 
among his customers. He could hand out brokerage fees to one buyer 
and not to that buyer’s competitor, and still be within the law. 

He would be entirely free to use discriminatory prices as a competi- 
tive weapon, regardless of the injury inflicted on his nonfavored dis- 
tributors. 

The average net profit of wholesale grocers of the type we represent 
is around 1 percent of sales before taxes. You can see that even a 
small discrimination against them by way of price or other concession 
could have fatal consequences. 

Brokerage provision in perspective ‘ 

In order to put this matter of the brokerage provision in clear per- 
spective, I would like to refer to the origin of the Robinson-Patman 
Act. 

Our attorney at the time, the late H. B. Teegarden, formerly with 
the Department of Justice and later with other Government agencies, 
drew the first draft of what became the Patman bill in the 74th Con- 
gress, 1st session, and later the Robinson bill in the Senate, and still 
later, with amendments, the Robinson-Patman Act. 

The original Patman and Robinson bills contained a brokerage pvo- 
vision. We put this provision in the first draft of the bill without the 
knowledge of and without consultation with, the brokers. 

We were not trying to give the food brokers a monopoly of the brok- 
erage business as ‘the; report says they now have, or virtually have. 

We were under taking to prevent one of the worst forms of discrimi- 
nation that was then being practiced against the independent food 
distributors. 


ee a ee NS 





he 
all 


he 
ist 


i- 


REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 99 


We wanted the brokerage provision in the act, not for the protection 
of the brokers, but for our own protection and that of all other food 
distributors similarly affected. 

Prior efforts to change brokerage provision 

This is not the first time that suggestions have been made to change 
section 2 (c) sothat buyers may get brokerage. 

Two bills to this end in past years were introduced in Congress and 
got as far as hearings by Senate Judiciary subcommittees, but no fur- 
ther. Those committees would have none of that kind of legislation 
and the bills died in the subcommittees. 

The first was S. 2190, introduced on July 5, 1949, by J. Howard 
McGrath, then Senator from Rhode Island, in behalf of the Independ- 
ent Grocers’ Alliance, an organization of independent wholesale 
grocers and their affiliated retailers. Hearing on this bill took place 
on August 3, 1949. 

A second bill, namely S. 2604, was introduced on January 7, 1954, by 
Senator William Langer, of North Dakota, for IGA and other inter- 
state voluntary groups. Hearing on this bill was held April 6, 1954. 

At the hearing, representatives of these voluntary groups made a 
determined effort to get the brokerage clause changed so that the inde- 
pendents and the independent voluntary groups could get brokerage 
which, however, was to be denied to the large chains. 

But if the amendment sponsored by the Attorney General’s commit- 
tee is enacted, it will put the chains back into the brokerage business 
in a big way—an even bigger way than formerly. 

At the hearing on S. 2604, representatives of 14 national associations 
signified their opposition. This opposition included eight food-trade 
organizations, the Retail Druggists Association, Associated Retail 
Bakers, National Farmers Union, Cooperative League of America, 
Independent Tire Dealers Association, National Council of Farmer 
Cooperatives, and National Federation of Independent Business. 

The proponents of that legislation did not have to study for nearly 
2 years to find a reason for changing the brokerage provision, nor did 
they assign any grandiloquent purpose therefor, such as reconciling 
“the brokerage clause with broader antitrust objectives,” whatever 
that may mean. 

They knew exactly what they wanted. They wanted a brokerage 
subsidy on their purchases induced by the sheer volume thereof. What 
they wanted really amounts to a quantity discount which would have 
the immunity of a brokerage payment. 


A. c& P’s receipt of brokerage and other concessions 


The hearing of the special House committee in 1935 showed that 
the sales of A. & P. during its fiscal year ending February 28, 1935, 
totaled $842,015,871 and that prior to July, 1935, A. & P. was receiving 
on an annual basis from its manufacturer suppliers $2 million in 
brokerage fees. 

The Progressive Grocer in its April, 1955, issue shows that A. & P.’s 
volume of sales for its fiscal year ending February 28, 1954, was 
$3,989,103,161. 

Now, if the suggested amendment to the brokerage clause had been 
in effect in 1953 and 1954, and, if A. & P.’s brokerage receipts had 
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continued in the same proportion as in 1935, A. & P. would have 
received in its 1954 fiscal year the sum of $9,475,126 in brokerage. 

The other big mass-buying organizations, chain and nonchains, 
would have obtained similar brokerage payments; but I do not believe 
any of these would have: approximated the brokerage take of A. & P. 

The individual wholesaler and retailer and the smaller buying or- 
ganizations would have been left to sing for their supper, and after 
their song and dance, they would have either got not supper at all or 
just a few crumbs. 

Prior to July 1935, A. & P. was receiving from manufacturer sup- 
pliers on an annual basis $6 million in off-the-invoice quantity dis- 
counts and advertising allowances. On the same comparative basis, 
A. & P. in 1954 would have received as quantity discounts and adver- 
tising allowances $28,425,378. 

And remember this sum could have been reflected as immune brok- 
erage payments because the law nowhere puts a limit on brokerage 
rates. 

The total of brokerage and other concessions A. & P. could have 
received on the basis mentioned would be $37,900,504. 

So you can see what the recommendation of the Attorney General’s 
committee means in terms of dollars, that is, in terms of discriminatory 
dollars. 

It would mean a virtual subsidy for the giant food distributing 
companies and this would mean disaster for their smaller competitors. 


Conclusion 


I would like to say to the members of the Senate Small Business 
Committee and to all other friends of small business, if you want to 
preserve the Robinson-Patman Act, you would do well to insist on the 
preservation of section 2 (c), the brokerage provision of the act, as 
section 2 (c) is now worded and now interpreted, and that you should 
reject suggestions to change section 2 (c) no matter from what sources 
such suggestions may come. 

Mr. Chairman, in connection with my presentation, I would like 
to read a letter from the United Fresh Fruit & Vegetable Association, 
signed by C. W. Kitchen, executive vice president. 

This letter states that Mr. Kitchen has read my statement and con- 
curs in it and wishes this letter to be filed as a part of the record show- 
ing their concurrence. 

T would like to read Mr. Kitchen’s letter. He is executive vice pres- 
ident of the United Fresh Fruit & Vegetable Association, Washington, 
D. C. 

It is addressed to me, is dated April 27, 1955, and reads as follows: 
Col. R. H. Rowe, 

Vice President and Secretary, United States Wholesale Grocers’ Associa- 
tion, Inc., Washington, D. C. 


DEAR COLONEL ROWE: We have read the statement you plan to submit on 
April 28 to the Senate Select Committee on Small Business on the report of 
the Attorney General’s committee to study antitrust laws. 

At its 51st annual convention in New York City, February 3, 1955, the follow- 
ing resolution was adopted by this association : 

“We reaffirm our resolution adopted in 1954 opposing any changes in the 
Robinson-Patman Act that would weaken its provisions against discriminatory 
allowance or discounts on goods transported and sold in interstate commerce.” 

The United Fresh Fruit & Vegetable Association has nearly 3,000 members 
located in all of the States. Its primary functions are marketing and distribut- 
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ing fresh fruits and vegetables. Its members comprise growers, shippers, brokers, 
wholesalers, and related groups. 

We believe that the recommendations of the Attorney General's committee 
with respect to amendments to section 2 (c), the brokerage provision of the 
Robinson-Patman Act, would tend to weaken its provisions and would act to 
restore unfair discriminations prevailing before the passage of that law. We 
desire, therefore, to endorse and join in your statement of April 28, above re- 
ferred to. We would appreciate your requesting the committee to make our 
concurrence a part of committee record. 

Sincerely, 
C. W. KircHeEN, 
Erecutive Vice President, 
United Fresh Fruit and Vegetable Association. 

I ask that that be made a part of the record. 

That ends my statement, Mr. Chairman. 

Senator Durr. You made a very clear statement of your position. 

Senator Humpurey (presiding). I understand that what we are 
going to do is to have the witnesses all testify and then if it is agree- 
able, “if you can all stay with us, we will call you up around the t able 
here, the several witnesses, and we might have a little give and take 
for a while. 

Mr. Rowe. Yes, sir. 

Mr. Srutts. Colonel Rowe, your statement then includes the state- 
ment of the United Fresh Fruit & Vegetable Association and Mr. 
Bemis will not be here? 

Mr. Rowe. He was here this morning. Some emergency or some 
extra work prevented him from appearing before you. 

Mr. Sruurs. Thank you. 

Senator Humeurey. Thank you very much. 


The next witness is Mr. George J. Burger, the representative of 
the National Federation of Independe nt Business—may I say not ex- 
actly a new acquaintance, an old hand with a young spirit. We wel- 
come you here, Mr. Burger. 

Mr. Burcer. Thank you, Senator Humphrey. 


STATEMENT OF GEORGE J. BURGER, VICE PRESIDENT, NATIONAL 
FEDERATION OF INDEPENDENT BUSINESS, WASHINGTON, D. C. 


Mr. Burcer. I am George J. Burger, vice president in charge of 
legislative activities, National Federation of Independent Business, 
740 Washington Building, Washington, D, C. Our national head- 
quarters are located in Burlingame, Calif. We also maintain division 
offices at New York, Cincinnati, and Chicago. 

I am more than pleased to have the privilege to appear before the 
committee and express our views on the report of the study group of 
the Attorney General on the antitrust laws, and I wish to state that 
their findings come to us as no great surprise. 

It goes without saying, from the first instan e, due to the earlier 
reports emanating from ‘the committee directly or indirectly, that the 
committee would recommend the repeal of the f: ur trade acts. If such 
action is ever instituted by the Congress, in repeal of the national fair 
trade acts, it is our apinion such action would go a long ways to in- 

crease monopoly in the distribution field, and result in diminishing 
numbers of independent businesses both at the production and dis- 
tribution level. 
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Senator Humpnurey. Mr. Burger, before you proceed to the body of 
your text, would you be kind enough to state to this committee the 
number of business institutions that are affiliated with your fine or- 
ganization ¢ 

Mr. Burcer. Our membership, Mr. Chairman, is approximately 
100,000 individual voting members. 

Senator Humpurey. Individual voting members? 

Mr. Burcer. Yes. 

Senator Humpurey. How do they vote? 

Mr. Burcer. One vote for each member. 

Senator Humpurey. No weighted votes on the size of your enter- 

rise? 

Mr. Burcer. One vote for each member. 

Senator Humrnrey. Is the coverage of your membership pretty 
well over the entire economy ? 

Mr. Burrer. Entire Nation, 48 States. 

Senator Humpnrey. Thank you very much. 

Mr. Burcer. On the subject of fair trade laws—all they do is put 
competition where it rightfully belongs—with the producer of trade- 
marked brands. 

It must be understood by the committee that no officer or group 
of officers can speak officially for the federation unless so instructed 
by the nationwide poll of our membership and the members have 
repeatedly taken a very affirmative position for an all-out, vigorous 
enforcement of the antitrust laws. 

Carrying out this directive of our nationwide membership, it will 
be found that in our recommendations before the platform com- 
mittees of both the Republican and Democratic National Conven- 
tions, in Philadelphia in 1948 and then again in Chicago in 1952, the 
first and principal recommendation we made to protect independent 
business was for an all-out vigorous enforcement of the antitrust 
laws. We have never wavered in this principle and main objective 
to protect small business through these necessary laws. 

The federation lives with the antitrust laws daily—and I mean 
daily—through our nationwide contacts in the field through our field 
forces, so that we are cognizant of the overall monopolistic trend 
prevailing in our economy, as our information comes from the grass- 
roots, which is the best source of information and far more impor- 
tant than coming from any so-called study group. We live with the 
problem daily. 

I think it is necessary to call to the attention of the committee the 
statement I made November 17, 1948, before the House Small Busi- 
ness Committee, in which I stated : 

In my visits in the respective cities it would appear that antitrust violations 
are becoming more rampant than ever before in the history of our Nation. It 
has reached an exceptionally low level. In most States there are laws for 
protection where violations are taking place, but it is my opinion that many 
States are deficient in carrying out the laws and the public is being gouged 
through such practices. More important, small business is being misled and 
the free-enterprise system is falling by the wayside. 

Our views are no different today than they were then. In fact, 
we believe the condition is worsening, both in the production and 
distribution fields through concentration. Surely the study group 
must have had some information on these trends existing in our over- 
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all economy; and it will be found during the life of the study group 
that we have kept them regularly informed of this serious situation. 

It is well to note that on April 20, 1955, Mr. Robert A. Bicks, 
executive secretary of the study group wrote me, and in part I quote: 

Some time ago you submitted views to the Attorney General's National Com- 
mittee To Study the Antitrust Laws. Our policy was to distribute such sub 
missions only to committee members. 

That confirms our statement that the group was advised as to the 
trend taking place in the economy, due to what we believe are rampant 
violations of the antitrust laws. 

In our communications to the study group I particularly referred 
to the testimony I gave before the House Small Business Committee 
November 17, 1948, which embodied certain important recommenda- 
tions to bring about strengthening and vigorous enforcement of the 
antitrust laws, and, more important, to bring long-overdue respect to 
the laws, 

Apparently the recommendations were received and noted because 
no part of the complete report carried any recommendations for the 
enforcement along the lines embodied in the testimony given on 
November 17, 1948, 

Senator Humrurey. That sentence says the recommendations ap- 
parently were received, because no part of the complete report carried 
any recommendations for the enforcement along the lines embodied 
in the testimony given on November 17, 1948. 

Mr. Burcer. That’s right. I find nothing in the report that would 
take in the substance of the testimony. 

Senator Humpurey. Then your language should be that your 
recommendations were not received. 

Mr. Burcer. The recommendations as far as the paper was con- 
cerned were received by the committee but it did not receive any 
recognition by the committee. 

Senator Humpurey. I wanted to get that sentence clarified there. 

Mr. Burcer. In the committee’s final report, which we reviewed 
very carefully, we find nothing in the report that calls for vigorous 
enforcement of the antitrust laws, nor do we find any recommenda- 
tions for increased appropriations to the antitrust agencies, and par- 
ticularly to that Division of the Department of Justice. 

Some few years ago we discovered that the appropriations to the 
Antitrust Division of the Department of Justice were approximately 
$4 million for the fiscal year. We appeared before the subcommittee 
of the Appropriations Committee and asked the question : 

“Would the appropriation of $4 million be good business insurance 
for the Government that would insure the business life of 4 million 
or more small-business institutions?” 

In simple words, we looked upon it as a “peanut” appropriation. 

We had notified the study group, during its existence, of important 
testimony given by the then Assistant Attorney General before a 
Senate committee in February 1947. This career man in the Govern- 
ment told that committee that for 35 years or more the administra- 
tions had merely given lipservice to the enforcement of the antitrust 
laws. This in itself was an indication to the committee in its study 
that something was wrong in the enforcement of the antitrust laws, 
and is it any wonder that small business of the Nation came to the 
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universal comment: When it comes to antitrust law enforcement, 
nothing will be done. 

It is not our intention to burden the committee with a long digest 
on the complete report and its findings, but there are some high spots 
in the report which we believe need careful review, and action on the 
part of the Small Business Committee being on record as rejecting 
and opposing certain recommendations of the study group. 

The fines proposed—increased from five to ten thousand dollars— 
are ridiculous on the face of it. If fines are levied for violation of 
the antitrust laws, and they should apply also to small business if 
they are found in violation, such fines would probably destroy many 
small businesses, where the real culprits in deliberate violation of the 
antitrust laws would laugh at such fines. It is true that one branch 
of the Congress has voted increasing penalties to $50,000. That might 
help or ease the situation. On that score, Mr. Chairman, I want to 
bring to the attention of the committee a very important item that 
appeared in the New York Times yesterday, entitled “Trust Curbs 
due in South Africa.” 

It relates to legislation introduced in Capetown on April 26. Under 
the proposed law, there would be no court action as in the United 
States, the only recourse from the ruling of the Minister of Economic 
Affairs would be a special three-member appeal court of the supreme 
court judges and two nonjudiciary members in which the special 
backgrounds of economic, industry, commerce, finance and engineer- 
ing would be represented. 

Penalties for failure to cooperate in investigating or complying 
with antimonopoly rulings would range from $14,000 to $28,000, 
imprisonment for 5 years or more. 

That is the legislation that was introduced in Capetown, the Union 
of South Africa a day or two ago on antitrust laws. 

However, we believe more important amendments to the antitrust 
laws would be to stop and curb deliberate violations of many large 
factors in our overall economy. 

We find no evidence in the committee’s report for vigorous enforce- 
ment of the Robinson-Patman Act, but we do find suggested amend- 
ments which small business will oppose and we hope and trust that 
your Small Business Committee will also vigorously oppose. 

We were amazed that there was an indirect recommendation in the 
committee’s report as it applied to the quantity-limit proviso under the 
Robinson-Patman Act. We understand it to mean, from the commit- 
tce’s report, a repeal of that section of the law. It’s very important for 
the committee to review the testimony given before the Senate Com- 
mittee on Interstate and Foreign Commerce on March 18, 1953, as to 
the great interest members of that committee had in the quantity-dis- 
count proviso, although, at the time,-applying to only one major in- 
dustry. Nevertheless, the Senate committee was aware of the fact that 
the application of this rule could spread to other industries and they 
were questioning the nominee at the time to the Federal Trade Com- 
mission, as to what position he would take on such applications of the 
rule. 

The study group was aware of this importance of the long overdue 
utilization of the quantity-discount proviso and probably thought it 
best to make the correction now before the rule could spread to other 
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monopolistic industries, and, through the suplicntion of the rule, save 
the business life of efficient independent business throughout the 
Nation. 

On that score, Senator Humphrey, I must compliment you for your 
statement yesterday when you spoke the truth when you said that 
small business looked upon that quantity-limit provision, as the heart 
and core of the Robinson-Patman Act. . 

Small business will oppose any juggling or amending of the Robin- 
con-Patman Act. When the law was placed on the statute books, small 
business looked upon that law as their Magna Carta. Unfortunately, 
however, we find no all-out vigorous enforcement of the act which 
would bring relief at the local level. . ; 

In certain industries, they have deliberately violated the Robinson- 
Patman Act, and possibly they came to the conclusion, through cases 
pending before antitrust agencies, that nothing would be done on the 
act to enforce it, and consequently they took the course of least resist- 
ance and instituted similar policies which would be in violation of the 
Robinson-Patman Act. 

I believe it can be stated, Mr. Chairman, that small business through- 
out the Nation is less interested in study groups in the Government, 
but they are more interested in teeth being put into the law in-enforce- 
ment. And, further, there can be no future for independent business 
of this Nation unless they get this protection, and immediate protec- 
tion, through the enforcement of the antitrust laws. 

No one knows better than we in the National Federation of Inde- 
pendent Business as to the trend taking place in our economy. It’s 
a serious situation, and we cannot understand how, in the extensive 
study and time taken by the Attorney General’s study group, they 
failed to become aware of this situation, namely the fear in the minds 
of many small businesses, both ai the production and distribution level, 
where they have knowledge from factual evidence of violations of the 
antitrust laws, but, when it comes to laying the facts on the line, the 
usual answer from small business is: “We would like to come forward 
and give the whole story and quote the source, but we are fearful of 
retaliations.” 

This is the actual happenings which are taking place, as we review 
the scene from our national operations. 

I think it would be well to include in this statement a copy of a 
recent communication I received under date of April 13 from a 
National Federation member of New York State, who is a member 
of an industry that is of considerable importance in our Nation. 
I believe his views, which I will quote, can be considered to be the 
views of most small businesses, as to their overall opinion on this study 
group report: 


Apri 11, 1955, 
Mr. Georce J. BurGER, 

National Federation of Independent Business, 

Washington Building, Washington 5, D.C. 


DeAR Mr. Burcer: I have not yet seen the complete document on the Brownell 
committee’s analysis of the antitrust laws but from reports it does not surprise 
me. <A year ago we withdrew our membership from the National Canners Asso- 
ciation, on the supposition its Mr. Austern (counsel) would lean that way. (We 
at that time were one of its oldest continuous members—over 40 years.) 

You know, the boys who threw the Boston tea party had grown tired of 
words—and political promises—and after many years of willingly filling out 
Statistical data for the Departments of Commerce, Labor, and Agriculture, we 





106 REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 


now throw such inquiries into the wastebasket. Small business no longer has 
a Government in Washington and it would seem high time that it recognize its 
status. 

In fact the struggle is no longer between small business and big business but 
between big business and Government—in which the Government is losing out. 

To all of us as kids the Boston tea party was the high watermark of colonial 
revolt against taxation without representation. I am wondering if, again, it 
may not be time for small business to throw a “tea party’’—this time a demons- 
tration of noncooperation. Suppose 50,000 or 75,000 small businesses refused 
to fill out statistical data for the above departments, instead of just Salter? 

Sincerely yours, 








P. S.: I should mention that two of the above departments finally inquired 
why we ignored their inquiries. We replied frankly, it was because small busi- 
aess no longer had a Government in Washington * * * 

In another communication from the Middle West, in the member’s 
letter directed to his Members of Congress, both in the Senate and 
House, he said: 


For a number of years there has been a lot of talk out of Washington regard- 
ing the small-business man. Up to now there has been no action. The “bigs” 
are getting larger and the “smalls” are getting smaller. I am speaking as one 
of the 20,000 independents left in my industry. 


He added: 


I am entering my 23d year in business, so I know some of the ills of the small- 
business man. In a few more years, without action, there will be a lot fewer 
of the 20,000 independents left in my industry. 

In conclusion, Mr. Chairman, realizing the importance of the study 
group’s report and its effects on small business of this Nation, if 
approved by the Congress, the national federation is at the moment 
polling its nationwide membership on the report, and I quote from the 
official publication the Mandate, Bulletin No. 211, the four questions 





placed before our nationwide membership : 


Attorney General’s Committee on Antitrust Revision has recommended far- 


reaching changes in antimonopoly laws. 


These changes will have a vital effect 


on your business welfare. Your vote on these recommendations is very important 


to protect small business : 


“1. The law now enables courts to forbid giant sellers from cutting prices 
in one market in order to gain competitive advantage there, meanwhile recouping 


losses by charging higher prices in other markets. 


Recommendation is sub- 


stantially for repeal of this law. Are you for or against this recommendation? 


“1. Argument for this recommenda- 
tion.—There is no law on the books, or 
recommended, that would limit the size 
of business firms. Yet if larger firms 
are denied the right to sell at low prices 
in some markets while selling at higher 
prices in others, their growth and abil- 
ity to serve will be limited. It is al- 
ways possible that a large firm operat- 
ing in many markets may find some 
more competitive than others. If it is 
denied the right to meet competition in 
low price markets, while selling at per- 
haps higher prices in others, it is, in 
effect, barred from business. This law 
must be changed. 


“1. Argument against this recommen- 
dation.—Experience has shown that 
when a giant retailer is permitted to 
sell at low prices in some of his mar- 
kets, while recouping losses by selling 
at higher prices in other markets, he 
will sometimes use this power to drive 
small business competitors to the wall. 
This is exactly what one giant food 
chain did regularly some years ago, 
with disastrous effects on small busi- 
ness competitors. Other giants have 
engaged in substantially similar com- 
petitive tactics with the same effects. 
Yet others will do so if laws are 
changed to permit them. The law must 
stand as is. 
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“2. The law now compels courts to award those injured by monopoly practices 
three times money damage suffered. Recommendation is that penalty be reduced. 
Are you for or against this recommendation ? 


“2. Argument for this recommenda- 
tion.—It’s unreasonable and unfair to 
require courts to award treble damages 
to firms which have suffered from 
“monopolistic” practices of competitors. 
The antitrust laws themselves are not 
entirely clear as to what is “monopo- 
listic’” and what is not. Under the cir- 
cumstances a firm may engage in a cer- 
tain line of business practice, a com- 
petitor may fail, and then bring suit 
under the antitrust laws. The success- 
ful competitor may have intended, and 
to the best of his ability may have be- 
lieved he was doing nothing more than 
offering, hard competition. Yet if he 
loses the suit the court must force him 
to pay his unsuccessful competitor 
treble damages. Such a law discour- 
ages people from trying new competitive 
tactics. 


“2. Argument against this recommen- 
dation.—This is one section of the anti- 
trust law which monopolists and would- 
be monopolists fear. With legal talent 
available, they know pretty well before- 
hand what the laws permit and what 
they forbid. What they are seeking 
here is some way of escaping the heavy 
treble damage penalty they may be 
called on to pay those whom they have 
injured in their drive for power. What 
they are worried about is the fact that 
smaller firms lately have become more 
aware of their antitrust protections and 
are beginning to take monopolists into 
court and collecting. One small bakery 
recently proved damage and collected 
$57,000 by use of the antiprice dis- 
crimination laws. A lesser penalty 
would encourage monopoly practice. 


“3. The law now permits manufacturers to set and maintain, in agreement 


with their retailers, minimum resale prices. 


Recommendation is to repeal this 


law. Are you for or against this recommendation? 


“3. Argument for this recommenda- 
tion —“Fair Trade” is nothing but an 
attractive name for retail price fixing. 
It violates the fundamental concepts of 
a free enterprise system. It makes sell- 
ing efficiently at a bargain a crime. By 
forcing maintenance of artificially high 
prices, geared necessarily to protect the 
least efficient retailers, it reduces the 
size of markets and slows our economy. 
Furthermore, chances are that fair 
trade is actually injuring small busi- 
ness people. Prices maintained offer 
discount houses a mark to shoot at, and 
so encourage their attractiveness and 
growth. Beyond this, fair trade prices 
prevent small firms from exploiting 
price advantage, even if this is the only 
weapon they have. 


“3. Argument against this recommen- 
dation.—Fair trade insures all mer- 
chants a fair return for services ren- 
dered. History of merchandising shows 
that it is needed to protect smaller 
firms against monopolistic price cutting 
by giant competitors. Before fair 
trade, in 1937, large department stores 
used nationally branded merchandise as 
loss-leaders, to attract trade and sell 
their own private brands at big profits 
to an unwary public. Smaller, inde- 
pendent competitors and national brand 
producers were squeezed in the mo- 
nopoly trend that followed. Vicious 
price wars broke out again, in 1952, 
when due to Supreme Court ruling fair 
trade became inoperative temporarily. 
Fair trade must continue. 
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“4. The law now permits courts to forbid supplier payment of brokerage fees 
to retailers buying direct from suppliers, requires courts to restrict payment of 


such fees to independent brokers only. 
ted to collect brokerage. 


“4. Argument for this recommenda- 
tion.—In many cases, large retailers do 
perform an actual brokerage function 
for suppliers. To the extent that they 
do this they are entitled to reimburse- 
ment for their services. Any other ap- 
proach gives so-called independent brok- 
ers a monopoly on their line of trade. 
For instance, one of the prime functions 
of a broker is to establish a channel of 
supply between manufacturer and re- 
tailer. Large firms that do their own 
buying perform this function. If a firm 
is able to economize by doing its own 





Recommendation is retailers be permit- 
Are you for or against this recommendation?’ 


“4. Argument against this recommen- 
dation.—Experience has shown that 
when large retailers are permitted to 
accept brokerage, they gain and use a 
price advantage over competitors who 
are smaller and who have tobuy through 
independent brokers. This was one of 
the dodges used by a giant nationwide 
firm not so long ago to get and use a 
jump on its smaller competitors. Fur- 
thermore, this giant used its ability to 
collect brokerage to blackjack extra 
price concessions out of suppliers. So 
the evil effects of this was not limited to 








buying, it should be permitted to do so, 
not penalized for so doing. It should 
be encouraged to earn savings which it 
can pass on to its customers. 


retailers. Independents in the broker- 
age field, and even manufacturers were 
hurt. This law was passed to halt a 
practice that was fast building up a 
monopoly.” 


I would like to call to the attention of the comittee, so that the fed- 
eration itself remain neutral, we present for the members’ considera- 
tion the arguments for and against the four propositions, and I would 
like to have the pros and cons embodied in the record of the hearings. 
(See above. ) 

As the small business committees in the Congress are created and 
set up to be the “watch dog”—and we believe rightfully so—“the pro- 
tector of small business,” it is our hope that your committee will reject 
the findings in the report of the Attorney General’s National Commit- 
tee to Study the Antitrust Laws. 

Destroy or weaken the antitrust laws and you destroy small business 
and you destroy initiative for the youth of this Nation who desire to 
go into their own individual business. 

Mr. Chairman, in this morning’s mail I received this letter from 
Columbia, Miss., Gray’s Ice Cream Co., addressed to me as vice presi- 
dent of the National Federation of Independent Business, and dated 
April 23, 1955. 


Dear Mr. Burcer: In your ballot No. 211 concerning antitrust changes under 
recommendation No. 1, which refers to giant sellers cutting prices in one more 
market in order to gain competitive advantage there, under arguments for this 
recommendation it is stated that if larger firms are denied the right to sell at 
low prices in some markets while selling at higher prices in others, their growth 
and ability to serve will be limited. It is always possible that a large firm 
operating in many markets may find some more competitive than others. If it is 
denied the right to meet competition in low-price markets, while selling at, per- 
haps, higher prices than others, it is in effect barred from business. 

We have been having quite a bit of trouble in Mississippi among the ice cream 
manufacturers caused by national companies coming into our market and cutting 
prices drastically, especially on one-half-gallon cartons. Is it unlawful for these 
companies to do this, cutting prices in Mississippi, while, for example, their prices 
are a good bit higher in Arkansas? 

I am looking forward to hearing from you on this. 

Yours very truly, 


BILL GRay, 
Manager, Gray’s Ice Cream Co. 





REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 109 


Mr. Chairman, I am going to add something for the consideration 
ofthechairman. It isnot in my prepared statement. 
The reason that prompts me to put this in was the question yester 


day of Senator Sparkman, Senator Long, and Senator Humphrey, and 


the other Senators in the entire interrogation of Mr. Barnes and the 
other witnesses. I have addressed this letter to the chairman of the 
Senate Small Business Committee. 

I think it is appropriate to the overall subject. 


My Dear Senator: The Small Business Committees of the Congress were 
created a little over a decade ago, and we believe the intent of the Congress at 
that time was that these committees be in the nature of a “watch dog” or protec- 
tor of small business. 

Small business of this Nation holds to the same view, and if it had not been 
for the action of the Congress in the creation of these committees we believe it is 
a safe conclusion that the number of small businesses would have been consid- 
erably reduced in our overall economy. 

It is true that agencies of the Government were also created by the Congress, 
namely the Federal Trade Commission and the Department of Justice, which 
includes the antitrust division. The purpose of creating these two agencies was 
to protect the American economy through vigorous enforcement of the antitrust 
laws. 

In more recent years Small business looked to the constructive action of the 
Federal Trade Commission, through the Robinson-Patman Act, to bring adequate 
protection and relief for small business of this Nation through the vigorous en- 
forcement of the Robinson-Patman Act. We are of the opinion that, if there had 
been vigorous and consistent enforcement of the Robinson-Patman Act by the 
Federal Trade Commission from the inception of the act, there would have been 
less need for constant appeals being made by small business to their Members of 
the Congress, or through the Small Business Committees for the necessary help 
to protect their businesses. 

We in small business are concerned and alarmed at the action of the Federal 
Trade Commission for many years, as it is our belief that that agency should 
place more emphasis on vigorous enforcement of the Robinson-Patman Act, and 
less emphasis on the “study” procedure as carried out by the FTC. 

Recently, testimony was given by the Federal Trade Commission before a sub- 
committee of the House Small Business Committee, in which the witness from 
the FTC disclosed actions which appear to be a definite violation of the Robin- 
son-Patman Act, namely, an override commission to a major petroleum company 
in excess of $5 million in a given year. 

The Federal Trade Commission had previously advised the Temporary National 
Economic Committee in or around 1939: 

“The Federal Trade Commission, in a report prepared for the Temporary Na- 
tional Economie Committee, stated that ‘Investigations and complaints brought 
by the Federal Trade Commission have gone a long way toward eliminating the 
practice of tire companies of granting overriding commissions to the oil com- 
panies for permigssion to sell their stations tires and tubes.’ ” 


They made that statement in 1939 and again they discovered that 
situation in 1955. 

Senator Humpurey. You understood that, after the testimony of 
several witnesses this morning, we would all gather together at the 
conclusion of that testimony for the purpose of interrogation and 
response ? 

Mr. Burcer. Thank you. 

Senator Humpnurey. We will do that. 

Mr. Burcer (continuing). It is a matter of public information that 
the disclosures brought out in congressional hearings of similar ar- 
1angements of rebates, special prices, commissions, ‘and so forth, to 
giants in industry and denied to the small, brought about the action 
of the Congress in enacting the Robinson-Patman Act. 
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Due to what appears to be the delaying action of the Federal Trade Commis- 
sion to bring about long overdue protection to efficient independent business of 
this Nation, we urge your committee to take under immediate consideration a 
thorough investigation of the Federal Trade Commission in its administration 
of the laws entrusted to it. 


Without vigorous and consistent enforcement of the antitrust laws through 
all antitrust agencies of the Government there can be no future for independent 
business of this Nation. 


We urge, in behalf of small business of this Nation, immediate consideration 
by your committee to our request. 

Senator Humenrey. We thank you for your testimony now and we 
will proceed to the next witness, I believe, Mr. Watson Rogers of 
the National Food Brokers Association. 

Mr. Rogers, you may proceed. 


STATEMENT OF WATSON ROGERS, PRESIDENT, NATIONAL FOOD 
BROKERS ASSOCIATION, WASHINGTON, D. C. 


Mr. Rocers. My name is Watson Rogers, and I am the full-time 
salaried president of the National Food Brokers Association, whose 
office is in the Munsey Building, Washington, D. C. 

The National Food Brokers Association is an unincorporated non- 
profit membership trade association organized in 1904, and its present 
membership consists of approximately 1,800 independent food broker- 
age firms resident and doing business in all the market areas through- 
out the 48 States of America. 

These food brokerage firms are independent contractor sales repre- 
sentatives for many thousands of food manufacturers, canners, and 
processors, and they negotiate sales for their principals to all of the 
wholesale buyers, in the food industry, including wholesale grocers, 
chains, institutional and industrial users. 

To sum up, they are employed and compensated by their principals, 
the manufacturers, canners, and processors. In these respects, they 
function for the manufacturers, canners or processors much like the 
salaried employee salesmen, whose job is to sell their employers’ 
products. 

Food brokers work on a commission basis, getting paid only when 
sales are made. According to the latest census figures, the cost of 
selling through brokers is less than one-third of the average cost of 
selling through salaried salesmen. That is why today the majority 
of food processors in this Nation sell their products through food 
brokers. 

I have given you this brief description of what food brokers are in 
order to emphasize at the outset the fact that food brokers see more 
intimately the day-to-day competitive practices in all the market 
areas of the Nation than any other group in the industry. In stat- 
ing this as a fact, I should add that I myself have spent 32 years in 
three different branches of the food industry. 

Together with the association’s attorneys, Messrs. Williams, Myers 
and Quiggle, I have considered the report of the Attorney General’s 
National Committee to Study the Antitrust Laws, and in particu- 
lar, have studied parts of chapter 4 dealing with antitrust policy and 
distribution. 

It seems clear to me that the authors of this chapter would really 
like to see the Robinson-Patman Act repealed. They, of course, do 
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not recommend repeal, but the recommendations they do make add up 
io nothing short of repeal. 

I am going to confine my remarks to the committee’s recommenda- 
ey concerning two subsections of the Robinson-Patman Act, name- 

. the section 2 (b) good-faith meeting of competition proviso and 
the section 2 (c) prohibition against payment of brokerage to buyers. 
In my judgment, adoption of the committee’s recommendations as to 
either of these two provisions would open up a loophole which would 
destroy the Robinson-Patman Act so far as the food industry is con- 
cerned. 

Adoption of the committee’s recommendation to make good-faith 
meeting of competition an absolute defense to continual and persist- 
ent price discrimination, or adoption of the committee’s recommenda- 
tion to emasculate the prohibition in section 2 (c), would inevitably 
i¢ lead to a two- price system—one price for big coerce ive buye rs and a 
higher price for the independents and smaller chains with whom they 
— History shows that, under such two-price system, the trend 

if the few very large units toward monopoly would be accelerated, 
white the trend of the many small units toward extinction would like- 
wise be accelerated. 

The opponents of the Robinson-Patman Act have placed great stress 
in their propaganda on the need for “meeting competition in good 
faith.” Everyone believes in competition. In fact, the food brokers 
of America would be the first to object if their principals were not 
permitted to meet competition. 

Wires and phone calls are exchanged daily between the food brokers 
and the manufacturers they represent discussing the prices of com- 
petitors and the need for lowering prices where it is required to meet 
competition. However, it seems to us that if a seller can meet compe- 
tition with one buyer he should give that same consideration to com- 
peting buyers. Otherwise it encourages the shameful practice of 
granting price discrimination to a few, which eventually would de- 
stroy competition rather than promote it. That is why the food indus- 
_ feels there is such a great need for the passage of S. 11 and H. R. 

li by this Congress. 

The more I “ponder the Committee’s recommendations, the more I 
am convinced that the truth is that the authors of these reeommenda- 
tions don’t want a vigorous and effective enforcement of the antitrust 
laws like we have had since the Robinson-Patman Act was enacted in 
1936. The Government chalked up an amazing enforcement record 
under the Robinson-Patman Act, particularly in the price discrimi- 
nation cases. In the three famous basing-point cases decided by the 
Supreme Court in 1945 and 1948, the Supreme Court unanimously 
(excepting one dissenting vote in one of the cases) condemned per- 
sistent, continual and systematic price discriminations under section 
2 (a); and even the famous Standard Oil of Indiana case in which the 
Supreme Court decided a procedural question, the Federal Trade Com- 
mission later made final its order condemning the persistent, continual 
and systematic price disc riminations proven in that case. Even the 
Attorney General’s Committee has noted from these and other cases 
that good-faith meeting of competition is no defense to persistent, con- 
tinual and systematic price discriminations. Consequently, the Attor- 
ney General’s Committee wants to change the law by interpretation, 

“if in order,” by legislation, to put a stop to such enforcement. 
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The situation is the same with the section 2 (c) so-called brokerage 
prohibition. Here the Government has likewise had a thousand per- 
cent batting average. Ten cases were carried to the first 7 United 
States circuit courts of appeals, and 4 of these cases were carried to 
the Supreme Court, which refused to review the same. All of the 
cases upheld section 2 (c) against every conceivable legal attack and 
enforced the prohibition as Congress intended that it be enforced. 
Accordingly the committee wants to change section 2 (c) in order to 
put a stop to such enforcement. 

I just want to add one more comment about the Committee’s recom- 
mendation concerning section 2 (c). 

The Committee’s report on this section is nothing more than a con- 
densation of propaganda published about a year ago by an organiza- 
tion which is promoting such a loophole for its own financial gain. 

It is a shocking disgrace that a Committee which should have devoted 
its study to the basic fundamentals of antitrust law, has ignored the 
experience of the past, the findings and the expressions of the Congress, 
and the opinions of the courts which exhaustively established the 
truth of the basic fundamentals. Instead of considering these teach- 
ings of business, legislative, and enforcement history, it has brazenly 
adopted that organization’s unfounded charges and dangerous pro- 
posals in the face of the overwhelming opposition of the food industry. 

I say the authors of the report on section 2 (c) were something less 
than fair when they falsely accused the seven United States circuit 
courts of appeals and the Supreme Court of reading something out of 
the statute. They were something less than truthful in stating as a 
fact that a “pure” independent broker is a middleman on whom the 
courts have conferred a legal monopoly. 

You will find perhaps 99 percent of the food industry bitterly 
opposed to these recommendations of the Attorney General’s Com- 
mittee. The most vigorous opposition comes from the distributors 
who have more to lose than the food broker. 

You all heard Colonel Rowe on that just a few minutes ago. 

The discriminations these recommendations would permit would 
mean destruction to the majority of them. Likewise, the food manu- 
facturers and processors would become greatly concerned if they 
thought Congress would adopt these recommendations. They can 
see the dangers of once again falling into the clutches of the coercive 
buyers and being forced to pay brokerage or sales expense on their 
sales where they do not receive a sales service. 

In closing, I want to mention my understanding that in many cases 
the Supreme Court of the United States has said that the purpose of 
the antitrust laws is to secure equality of opportunity of all people 
to engage in business. The Attorney General’s Committee does not 
mention this concept anywhere in its report but talks about competi- 
tion in the abstract—which makes me think of the gentleman who 
became stuck in a freshly cemented sidewalk—his mind was on the 
abstract but his feet were in the concrete. The Committee has spent 
a lot of time looking for a good adjective to get its feet out of the 
concrete. Thus, it talks about “hard,” “workable,” “effective,” “real- 
istic,” etc., competition. I say to you that if there is equality of op- 
portunity to engage in business, we will have the kind of competition 
on which our democracy is founded, and we won’t have to look around 
for adjectives to describe the competition. 
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If Congress changed the law the way the Attorney General's Com- 
mittee wants it changed, there woul In't be any opportunity, let alone 
equality of opportunity, and there eventually would not be any com- 
petition. 

Finally, if this Senate Small Business Committee believes, as we do, 
that small, independent businesses are just as vital as large businesses 
to the sa aapuaiion of our American kind of democracy, it will do 
everything in its power to expose the fallacies and dangers in the 
Attorney General’s Committee s reconunmendations. 

Thank you very much, Mr. Chairman, I have finished my statement. 

Senator Humpurey. Thank you very, very much. We appreciate 
vour testimony, Mr. Rogers. You understand the procedure we are 
following here. 

The next witness is Mr. C. M. MeMillan of the National Candy 
Wholesalers, Inc. Is Mr. McMillan with us this morning ¢ 

Mr. Rogers. Mr. Chairman, he called me just before I was leaving. 
Hie was under the impression that he wouid testify this afternoon. He 
has his statement prepared and he has had it mimeographed and will 
have copies for you. That is why he is not here. He expects to appear 
before you, 

Senator Humpurey. We would like to have Mr. Rowe and Mr. 
Burger and Mr. Rogers come up around the table if you will, for a 
little while, while the members of the committee ask you some ques- 
tions that may be on their minds with respect to the testimony you 
prese nted, 

Senator Long, do you want to start the inquiry of these two men ‘ 

Senator c anenl Mr. Rogers, referring to your statement, | am rather 
amused by the use of this term “hard competition” that some folks 
iy they are advocating. That is the competition that is hard on the 
little fellow and soft on the big one. 

If two men are fighting and one has a knife and pistol and a black- 
jack and the other is unarmed, that is hard competition for the man 
who has no arms. That is the kind of hard competition that is ad- 
vocated in this price discrimination. 

Can vou tell me what success the FTC Ifis had since that Standard 
Oil of Indiana decision against price discrimination against food 
dealers and food brokers and people of that sort ¢ 

Mr. Rogers. I am not familiar with just how many cases they have 
had since then on price discrimination. I do know they have had a 
few brokerage cases since that time, but. under 2 (a), 1am not familiar. 
[ understand there are some cases down there now on that provision. 

Senator Lone. I would be curious to know this. When a small, 
independent businessman is driven out of business by virtue of price 
discrimination, can vou tell me what good it did him to find out that 
the fellow who discriminated against him had good intentions all the 
time and had no evil in his heart ¢ 

Mr. Rogers. I would like to make a peeeaeet reference. You see, 
+0 percent of our sales are to chains—the brokers handle the sales 
not only to independents but the larger oe We sell them all. 

We have taken a great interest in this. because, as I pointed out, 
we see price discrimination and what it actually does. I was in the 
wholesale grocery business 13 years prior to the Robinson-Patman Act. 

Our retail customers were going out of business by the hundreds. 


= 
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My own wholesale grocery house was going out of business. That is 
why I got into this work. It was going to liquidate and I got into this 
work, I thought temporarily, and have been in it ever since. 

As you pointed out, it. seems to be the philosophy of some of those 
who have a great interest in ruining the Robinson-Patman Act——I 
get the impression a lot of them think that we should not do anything 
until competition is destroyed, and then step in. 

That is why we are so strong for H. R. 11 and S. 11 on which I 
think most of vou fellows are cosponsors. What are you going to do 
after they are put out of business? You cannot put them back to- 
gether. It is like unscambling an egg. With the changes in food dis- 
tribution today, if the independent merchant or anyone else is to com- 
pete for the consumer dollar, he must have a big store. 

It takes tremendous sums of money. From my experience in the 
grocery business, if they put in this provision of meeting competition 
in good faith or any section like this, if I were an independent I would 
not risk a dollar or go get the money from any source to put in the 
kind of store you must have today to do modern food merchandising. 
They can’t afford to do that. 

Senator Lone. This good-faith defense is a loophole in the Robin- 
son-Patman Act that anyone can get through. 

Suppose you’re competing with a fellow who has a completelv infe- 
rior product he is trying to sell the same stores that you are selling to. 
Just trving—not getting the business—because his product is inferior. 
This situation would be enough to justify you with regard to any 
customer to whom you wished to give a tremendous discount. Any 
time you are called up before a court—which takes a long time before 
someone finds out about it anyway—you would be in a position to jus- 
tify it, because you thought you had to make that discrimination to 
meet competition. 

Mr. Rogers. Can I give you an example of how we think it would 
be ruinous in the grocery business? Before 1936, we wholesalers and 
retailers were going out of business by the hundreds because of price 
discrimination. Profit margins then were greater than they are today. 
The food industry has beefi streamlined to where the margins are so 
small, even a small discrimination can’t be withstood. 

One of our mass buyers who handles a tremendous volume of mer- 
chandise, can go to a small cannery and say, “I will take your entire 
output of a certain grade of canned peas.” The little cannery has a 
chance to immediately close his warehouse after the pack is over and 
he can have a substantial saving so he sells the entire pack to the large 
distributor at a very low price. 

That isO. K. But that small canner can only serve about 2 percent 
of that buyer’s needs. Then he can take this price and he can force 
all of us to meet competition in good faith. 

That means that our food brokers can sell him, meeting lower price 
competition in good faith. We can go across the street to Colonel 
Rowe’s members and we can charge him the regular, and higher, price. 
What are we doing? We are putting the grocery business in the hands 
of a very few. 

Senator Lone. Then you are running that small cannery out of 
business, because every time he gets a customer the large fellow is in 
a position to make a tremendous discrimination in order to get the new 
business, the business of that particular customer. 
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It seems to me that that good-faith defense puts the large concern 
in a position to wreck any small independent that he wants to. In 
other words, the independent just exists by his sufferance if that is 
completely upheld. 

Mr. Rocers. That is right. I can’t understand: If you are a canner, 
if you can afford to sell me, why can’t you sel] this man across the 
street at the same price! There is no one ‘objecting to strong competi- 
tion. We must have it. But why discriminate among competing 
buyers? If you can sell it to this man at that price, why can’t you 
sell it to the man on the other side of the street at the same price? 
Be fair to all of them. Equality of opportunity is all we are fighting 
for. 

Senator Lone. We have had some discussion in previous hearings 
with regard to the canners. The independent canners trying to com- 
pete w ith the larger concerns cannot get the cans for anything like 
the same price. 

The larger concern will have Continental Can or American Can 
build a plant side by side and the cans just roll from one factory to 
the other over a runway. This gives them a runway discount because 
they roll them into the plant without freight cost. 

They not only eliminate the freight of delivering the can but they 
give a discount because there is no packing, no handling or anything; 
the can just rolls from one plant down into the other plant. The little 
fellow can’t get the benefit of that. 

On top of that they are going to let the larger concern have a tremen- 
dous discount in the price of getting his cans, and then they take any 
customer that a little fellow gets by cutting his price to get that partic- 
ular customer, which in turn injures the retailer who does not get 
the benefit of that kind of discriminatory competition. 

It seems very unfair to me, and I agree with your point completely. 

Mr. Bureer. Senator Long, on that subject matter of the meeting 
competition in good faith, I think sometimes the other industries must 
have taken a page out of the tactics or plans of the rubber-tire in- 
dustry. 

I think, in the investigation of the contract relationship between 33 
and 36 by the Federal Trade Commission—then headed by a well- 
known Minnesotan, Colonel Marsh, who has passed away, God rest 
his soul—they brought out in that hearing, I believe it was. the first 
cost-plus contract instituted by giant industries. They also found a 
condition that was ruinous to thousands upon thousands of tire 
dealers throughout the Nation. 

I covered the territory for years. I well know, Senator Duff, the 
casualties that took place in Pittsburgh and other places through that 
contract relationship. 

It was found that there were $41 million preferential accrued to the 
Sears Co. over the Goodyear independent dealers. 

But on the good-faith provision that was brought in at that time, 
Senator Long, the contention of the Goodyear Co. at the time dis- 
closed by the FTC was that they met a condition that was being 
offered to Sears by the Firestone Co. Well, this good faith has been 
the alibi, to my know ledge, as a member of that industry. It hap- 
pened in Gadsden, Ala., in the early 1930’s resulting in the putting 
of one of those brothers practically into an insane asylum due to the 
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subterfuge of meeting so-called good faith—in other words, ruining 
their business. 

So the good faith in my curbstone opinion is just pure bunk. It is 
the “out” for them to give special consideration to giant buyers and 
deny it to the small ones. 

Senator Lone. Mr. Rowe, can you tell me what help, if any, you 
have had from the FTC in an effective way in preventing price dis- 
crimination since this Standard Oil Company of Indiana decision ? 

Mr. Rowe. I haven’t surveyed or classified any of the cases that we 
have had in the time we are talking about. The only comment I might 
have about that is that I do not like the present FTC’s idea about the 
per se regulation. 

It seems to rather oppose that and go to this rule of reason too much. 
Whatever that may mean. 

There have been a good many FTC cases for enforcement of the 
brokerage clause. One of the reasons is that it is the easiest of all to 
enforce. 

There is no issue in there except, Did the fellow get a brokerage com- 
mission illegally? It is a question whether he did or did not. ‘There 
is no other defense to it. There is nothing at all, except a plea of 
guilty or not guilty, so to speak. 

IT have not classified it or made any research on the number of 
cases. I would not be able to speak on that. 

Mr. Sruurs. I might say that tomorrow we will hear from Mr. 
Snow, from the Congress of Petroleum Retailers, and Mr. Bison of 
the Retail Grocers, both of whom are lawyers who have followed 
closely the legal application of the Robinson-Patman Act for the past 
> years. 

Senator Lone. Do we have any testimony from the FTC? 

Mr. Sruurs. Not at this point. 

The Cuatrman. Mr. Chairman, I need to be on the Senate floor 
at 12 o’clock in order to report some bills, and I would like to enter 
into a discussion for just a few moments. 

I want to go back to this good-faith defense. It seems to me we 
are probably at a psychological disadvantage in the use of the term. 
1 noticed Senator Long a few minutes ago referred to the good-faith 
provision of the Robinson-Patman Act. 

My understanding has been that the real intent of Congress in the 
Robinson-Patman Act was never in line with the decision of the 
Supreme Court—the 4-to-3 decision, I believe it was—that established 
what has become known as the good-faith defense. Isn’t that right? 

Mr. Rocers. That is right. 

The Cratrman. In other words, we do not accept—I do not in my 
thinking—that it is acting in good faith, the kind of procedure that 
they are able to get by with under that ruling of the Supreme Court. 
That is your feeling, is it not ? 

Senator Lone. Yes. 

The Cratrman. That this good faith is actually a misnomer as 
applied to this defense. 

Senator Lone. That is right. 

Mr. Rocers. But it sounds good. 

The CHatrman. What actually happened was that in the applica- 
tion of so-called good faith, the Supreme Court confined it to a very 
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narrow limitation instead of the over-all good faith and it is lack of 
the over-all good faith that we are really complaining about. 

Mr. Rogers. That’s right. 

Mr. Rowe. Senator Sparkman, I don’t think you were with us 
when I read my statement. 

The CuHarrmMan. No; Lamsorry I was not. 

Mr. Rowe. On this point, I said the whole proposition is stated 
in the dissent of Justice Reed and concurred in by Justices Vinson 
and Black, 

The CHarrman. I recall that dissent. 

Mr. Rowe. I think that is the whole proposition. It says there 
that if you make this discrimination to a favored buyer, then the 
others who are not favored have a higher price than the favored 
customer, so you have a legalized two-price system. 

The minority opinion states clearly what effect that would have: 
that it would legalize price discrimination that the Robinson-Patman 
Act was intended to prevent. 

The Cuamman. And they state what would actually be good- 
faith performance? 

Mr. Rowe. Well, that good faith—I don’t know. I don’t know 
what good faith is. In other words, it is a man’s intent or his idea of 
acting in good faith. 

The CHatrman. I don’t quite agree with you that it is a man’s 
intent. A man can intend something that is not good faith with those 
dealing with him. 

Good faith I think means fair and equitable dealings with all. I 
don’t believe—— 

Mr. Rowe. I would not disagree with that. 

The CHatrMan. I think the Supreme Court decision unfortunately 
gave us a term which is a misnomer and is psychologically a disad- 
vantage from our point of view. 

Mr. Rowe. I would not disagree with you. 

The CuarrmMan, I certainly ¢ agree with you in saying that the minor- 
ity opinion in that case, I think, set it out fully, ‘and correc tly inter- 
preted it—the intent of C ongress—in passing the Robinson-Patman 
Act. 

Mr. Rogers. Senator, before you leave, for the benefit of the com- 
mittee, I know you are all greatly concerned about this problem be- 
cause your recor rd shows that over a great many years. If you won't 
force me to give names and places, I would like to say this. I have 
noticed a big difference right here lately. 

A year ago when brokers went into the |: argest mass buyers, if they 
hada special deal to offer, invariably that big buyer would say, are you 
sure that this is being offered to everybody ‘else? They wanted to be 
sure. ; 

The philosophy has changed in the last few months. It is getting to 
be a very dangerous situation. The reports are that the coercive prac- 
tices are again starting. They are demanding concessions that they 
would not have accepted a year and a half ago had you offered them 
to them, if they had known it was price discrimination. What has 
brought that about, I don’t know. One man reported to me a few d: ays 
ago that it is getting terrific. This is immediate, almost an emergency 
problem. It is not something we can study for 2 or 3 years. It doesn’t 
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take long to put some of the grocery boys out of business with price 
discrimination of that kind. They feel they may have to have price 
discrimination for them in order to stay in business. 

The attitude of the buyers has changed tremendously in the last year 
and a half. 

Senator Humrurey. The purpose of the Robinson-Patman Act was 
to prevent price discrimination and that was the intent of the Congress. 

Mr. Rocers. That isright. It had to be that way. 

Senator Humpurey. With due respect to court decisions, when you 
come out with wordage such as “good faith,” which is as acceptable as 
“motherhood” and the “Red Cross” in the general observation of the 
public, that has been used as a cloak to legitimatize the experience of 
and the practices of discriminatory prices, first, in Just meeting com- 
petition ft. secondly, in setting a competitive pattern. It grows into 
a competitive pattern, an illegal competitive pattern, rather than to 
soeiiils aes equitable ruling in a particular instance where somebody 
had to give a special price in order to survive. 

But those special instances were not supposed to have been made 
the pattern of the competitive practice. I am afraid that is what is 
beginning to happen. t just asked the staff director here a little about 
some of the references in this report. 

When I look over these references I find page after page about 
the Standard Oil decision, and the language which follows on this 
matter of good faith and defense—just tells the merchants and mass 
buyers to look ahead because this is going to be relaxed. 

Mr. Rogers. That is what we are afraid of. 

Senator Humpnrey. For instance, on page 182, the report says: 

Although the “meeting competition” defense authorizes a seller only to meet 
but not beat competitors’ prices, we recommend a reasonable adaptation of this 
limitation to the actualities of business. Consonant with the Supreme Court’s 
formula in the Staley case, a seller should be held to show only “the existence 
of facts which would lead a reasonable and prudent person to believe that the 
granting of a lower price would in fact meet the equally low price of a com- 
petitor.” An incidental undercutting of the prices quoted by others, when in 
the course of genuinely meeting one particular competitor’s equally low price 
offer, hence should not invalidate a seller’s defense. 

They are saying an incidental lower price along the line, once you 
have met the competition and you just stretch it a little bit more to 
get an incidental lower price, should not invalidate a seller’s price. 

At the same time, a seller responding to a rival’s price should not be confined 
to quotations for a precisely equivalent quantity of goods. 

When you eliminate the factor of quantity of goods and you open 
the loophole here for this competitive camel to get his head under 
this retailer’s aimed-at tent; when you do that by “incidental,” as they 
say here—I want to get the exact language—“incidental undercutting 
of prices,” you would just throw the gates wide open. 

You, at least, have taken the padlock off. You have permitted two 
factors to come into play which were not intended at all under the 
Robinson-Patman Act; first, quantity. After all they say, “A 
seller responding to a rival’s price should not be confined to quotations 
for a precisely equivalent quantity of goods.” 

You are taking that restriction off and, secondly, you are saying, 
even if you meet in good faith, in order for competitive defense, a 
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price, and you make a little incidental cut here and there along with 
it, that is not illegal. What do you have left ! 

Once you start this vicious business, there is no end to it, because 
what becomes incidental will soon become coincidental. And then, 
may I say, they soon become the persistent prevailing pattern. 

Mr. Rocers. That is right. 

Mr. Rowe. Senator Humphrey, in connection with what you have 
just. said, the majority opinion in the Standard Oil Co. case, as I 
read it, provides that the price to be met must be legal and that it 
must not be undercut and it must be used not to take away a customer 
but to retain a customer. 

So from what you have said about this report, it would seem to me 
that they want to allow not merely meeting a price but undercutting 
it and taking a customer away. 

Senator Humpnrey. That is what it appears to be. 

Senator Duff ? 

Senator Durr. I would like to address this to Mr. Burger. 

I was impressed by the statement that you make here on page 2 
that even as far back as 1948, the violations of this law in your judg- 
ment were becoming more and more extensive continuously and I 
assume from your testimony that as a result of this decision, the 
Standard Oil case—that was in 1951, wasn’t it—which was 3 years 
later that that has further taken the guts out of the whole business as 
far as the situation that you describe is concerned ? 

Mr. Burcer. Exactly, Senator Duff. 

Senator Durr. And that, as a result of the two things plus a failure 
of the Congress to provide a sufficient fund for enforcement, you are 
progressing further down on the read that eventually will exterminate 
small business entirely. Is that about the summation of your idea? 

Mr. Bureer. Exactly. I am glad you asked me about ‘hat. I have 
a letter here, which just came to me by Western Union messenger, 
about the small-business houses in the Main Street of that town form- 
ing an organization to combat the inroads of monopoly. I ask the 
privilege to insert this in the hearing. 

Senator Humpurey. You have that permission. 

(The document referred to is as follows :) 

THE CAMERA CENTRE, 
Fremont, Mich., April 26, 1955. 
Re ballot No. 211. 
NATIONAL FEDERATION OF INDEPENDENT BUSINESS, 
Washington 5, D.C. 

GENTLEMEN: It is regrettable that the Manufacturers Association minimizes 
the importance of small dealers located on the many main streets of our country. 
Even name brands need the good will built up by the small dealers with their 
service. The argument about efficiency in operation making the difference in 
the price of the discount house and the small dealer is the height of asininity. 
The difference is in the service which if eliminated would bankrupt the manu- 
facturer. The policy of our store today is to discontinue the products appearing 
in the discount catalogs and service those products at a good profit. We have 
found eliminating the free service makes the name brand no better than the 
similar product to our customers. 

Our elected representatives in Washington must be advised of one very 
pertinent fact. If the discount houses are encouraged by the defeat of fair trade 
they can expect the main streets of our many small towns to become ghost areas. 
ur business which has been hard hit by the discount houses is fast becoming 


unprofitable so we are reducing our inventory and reinvesting our capital in 
the services leaving the retail business to the discount houses. 
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No one realizes more vividly than I do that fair trade would not be necessary 
if the manufacturers valued the services of the reputable dealers of our coun- 
try. The fact that their lust for huge profits allows the sale of their merchandise 
in any manner to move it out of their warehouses makes protection by legislation 
important to the small dealer. 

Ballot No. 211 favors big business in its entirety, and I am demanding that 
my representatives in Washington oppose all of these bills. 

The retailers of Fremont are forming an association of retailers. This asso- 
ciation is going to be as selfish for the retailers of Fremont as the CIO and AFL 
is for labor. Today I am one person objecting to these unfair laws; however, 
a week from today a letter of this nature could be written to our representatives 
from an association of 150 dealers which could well control the vote of this area. 

One of the ideas coming out of the organization meetings of our association has 
been to use labor’s big club. A strike against a product could tend to wake up 
the manufacturer to the importance of the small dealer. 

If these small businesses are forced to close, where are the many people 
affected to be employed? 

In closing there is one question I want to ask our congressional leaders. Do 
you want small retail dealers in the many small towns of our country? If the 
answer is “yes,” they must oppose these bills. 

Sincerely yours, 
RvUSSELL H. HILTON. 


The Cuatrman. Before going, I want to ask a question that you 
may want to discuss or make a suggestion : 

Much of the time has been spent in more or less a negative way, that 
is of criticizing the report. Now, of course, there has been some rec- 
ommendation, such as, for instance, in passing S. 11 and different legis- 
lation for the maintenance of the Robinson-Patman Act, but are there 
possibly things that need to be done or that you have to recommend 
to the committee ? 

Mr. Burcer. Senator Sparkman, I think, if you ask for recommen- 
dations, that one of the things that should be done in the antitrust 
structure—I don’t know whether you were here when I quoted the 
report from Capetown, South Africa, of the legislation introduced the 
other day in that country where the fines are going to be from $14,000 to 
$38,000 for violations and jail sentences for violations. I copied it 
from the New York Times of yesterday’s date. 

I don’t know whether he had wind of it because I had been in com- 
munication there, due to press reports I had seen from South Africa of 
their planning down there in antitrust and maybe the testimony I gave 
before the House Small Business Committee in 1948 may have borne 
fruit. 

I do believe that one of the things that this committee should take 
under consideration is some amendment to the antitrust laws where 
there has been violation, deliberate violation, say, removal of officers 
for a time, and, if there is consistent violation of that corporation, re- 
moval of those officers permanently from any interstate corporation, 
because fines today don’t mean a thing to these big corporate struc- 
tures for the antitrust violations. 

Mr. Rogers. As far as the food industry is concerned the immediate 
need is S. 11. If we can stop the price discriminations going on now 
that are doing tremendous damage, then we ought to take a careful 
look at what else ought to be done. We ought to stop that immediate 
price discrimination. 

The Cramrman. The one thing that impresses me in this report is 
that many of the things that it seems to recommend do not consist of 
recommendations to repeal or do away with, but of suggestions as to 
how the same effect can be obtained through administrative procedures. 
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Mr. Rocers. That frankly has a lot of us greatly concerned. If you 
will notice in a release from the Justice Department, ete., Mr. Brownell 
says: 

For the time being we are not going to decide what we will recommend to 
Congress or what portion we will recommend to be followed by administrative 
procedures. 

A lot of small-business groups are holding meetings here in Wash- 
ington and allover America. They are greatly concerned. 

In their discussions they discuss what effect this will have on en- 
forcement and administrative procedure, the same as they are afraid 
it will on Congress. We don’t think it will have an effect on Congress 
because you will take a careful look at it. What effect will it have on 
administrative procedures? ‘THat has us more worried. 

The Cyamman. A good law can be administratively nullified. 

Senator Lone. Permit me to say that nothing will happen about 
S. 11 until the independent merchants themselves understand this 
problem and become aware of its implications. They ought to begin 
to understand it. 

I was invited to address about 300 of them who were meeting to dis- 
cuss this very problem in the city of New Orleans about a week ago. 
I am pleased to tell you those people understand this problem and are 
alive to it. 

When they understand it and make themselves heard to Congress, 
we will overcome the inertia about this type of legislation in that par- 
ticular regard. I think this committee would go in the wrong direction 
if they broadened this good-faith loophole rather than striking it out. 

Mr. Rogers. I think the merchants even down at the retail level are 
getting on to the thing pretty fast. It takes a little while for them to 
see the dangers. Our people are greatly concerned about this price 
discrimination. 

Mr. Rowe. Senator Long, in answer to Senator Sparkman’s request 
for suggestions, I would like to make a suggestion, and I think that has 
been recommended by the FTC many times and nothing has ever been 
done about it; that is, that the FTC order to cease and desist in a Rob- 
inson-Patman law case ought to become final just as in an FTC case. 
As it is now, FTC has to make out three cases. If it finds out that the 
cease-and-desist order is not being followed, then it has to go to the 
court of appeals and get an injunction, and then it has to prove that 
defendants are violating the injunction. So, it is almost an endless 
proposition to get real enforcement of it. 

After a certain time the cease-and-desist orders of the FTC under 
the Robinson-Patman Act ought to be made final. 

Mr. Bureer. I wish they would. 

Senator Lone (presiding). That is a very good suggestion. Sena- 
tor Duff, do you have any more questions ? 

Senator Durr. No, sir. 

_Mr. Sruurs. Mr. Chairman, I have here a letter from the executive 
vice president of the National Council of Farmer Cooperatives con- 
cerning the section of the agricultural cooperatives in the Attorney 
General’s committee report. Mr. Brinkley, the executive vice presi- 
dent, would like this included in our record. 

Senator Lona. That will be included in the record and printed as 
part of the hearing. 

(The document is as follows:) 
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NATIONAL COUNCIL OF FARMER COOPERATIVES, 
Washington, D. C., April 26, 1955. 
Re Report of Attorney General’s National Committee to Study the Antitrust 
Laws—Section pertaining to agricultural cooperatives 
Hon. JoHN SPARKMAN, 
Chairman, Select Committee on Small Business, 
Senute Office Building, Washington 25, D.C. 

Dear Mr. SPARKMAN: In the short time since the report of the Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws became available, we 
have noted with concern and surprise some of the unfavorable conclusions and 
recommendations in the section on agricultural cooperatives. Our concern and 
surprise arise from the fact that some of these conclusions and recommendations 
appear so completely inconsistent with the committee’s own analysis of the per- 
tinent law and facts. 

We are enclosing some comments on this particular section of the report, based 
upon our initial analysis, which have been sent to our members throughout the 
country so that the millions of farmer small-business men working through their 
cooperatives to combat monopolistic trends in our economy may be alerted to 
the appraisal made of their status under our antitrust laws by the Attorney 
General’s national committee. 

We respectfully request that these comments be included in the record of 
hearings before your committee, beginning April 27, 1955, on the report of the 
Attorney General’s National Committee to Study the Antitrust Laws. 

Sincerely yours, 
HoMeEr L. BRINKLEY, 
Executive Vice President. 


COMMENTS ON THE REPORT OF THE ATTORNEY GENERAL’S NATIONAL COMMITTEE 
To Stupy THE ANTITRUST LAWS (MARCH 31, 1955) 


SECTION PERTAINING TO AGRICULTURAL COOPERATIVES 


The Wall Street Journal of March 11, 1955, in its Washington Wire column, 
contained this item: 

“Farm Co-ops are a surprise target of Brownell’s antitrust study committee. 
The panel asks no specific law but warns of monopolistic tendencies in the co-op 
movement. ‘Congressionally sanctioned goals of cooperatives would not be frus- 
trated by limited additional antitrust coverage,’ says the Attorney General's 
report.” 

The above column was published 20 days before the report of the Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws was released on March 
31, 1955. Now that the report has been officially issued it develops that the 
advance inside information reported by the Wall Street Journal was accurate to 
the extent that farmer cooperatives do appear to be a target of the committee, 
or at least a target of the dominant interests either inside or outside the Depart- 
ment of Justice who dictated what should and what should not go into the 
report. 

Some of the reasons for the above conclusion are set out in this brief and pre- 
liminary analysis of the section dealing with agricultural cooperatives. 

This section of the report is largely a legal discussion that gives scant recog- 
nition to the economic realities of the status and function of farmers and farmer 
cooperatives in our economy. In addition the section contains phrases and sen- 
tences which seem to implicitly argue for more stringent statutory and admin- 
istrative treatment of agricultural cooperatives, antitrustwise, without pointing 
out any valid supporting reasons. The section contains implications clothed 
generally in an unfriendly atmosphere calculated only to create doubts and raise 
questions which are left unanswered. 

The conclusions and recommendations of this particular section start off with 
this misleading observation : 

“These statutory exceptions should not reduce antitrust prohibitions to a 

ghostly residuum.” 
/ The discussion of pertinent cases makes clear that the congressionally author- 
ized status of farmer cooperatives under our antitrust laws does not free them 
entirely from antitrust restraints. The section brings out that the agricultural 
exceptions as to agricultural cooperatives do not remove antitrust prohibitions as 
to them. What then is meant by saying they should not do this. This sentence 
reads as an unwarranted and misdirected jibe from the author’s pen. 
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This statement appears in the section: 

“While not expressly covered, federated cooperatives seem to be within Capper- 
Volstead.” 

In fact, the report quotes from a 1930 opinion of the Attorney General in 
which he states: “Obviously, it is convenient, if not indeed necessary, to any 
effective cooperative association, that local associations should act through cen- 
tralized marketing agencies in disposing of the products of their members, and 
that they should in representation of their members, hold stock in such cen- 
tralized marketing agencies; I cannot doubt, in view of the purpose of the 
Capper-Volstead Act, that such methods of cooperation and association between 
agricultural producers were intended to be authorized under the very broad 
language of this statute.” 

Against the above recognition of the congressional sanction of the operations 
of the federated cooperative, the report then in its conclusion takes this “crack” 
at the possibilities that may result from the development of federated cooper- 
atives. 

“However, the growth of centrally controlled cooperative, the federated coop- 
erative and the use of joint marketing agencies is not to be ignored. These 
developments may permit control over the supply of a specific product or class 
of products in particular regional markets, and may in other respects weaken 
self-imposed restraints of such cooperatives against antitrust transgressions 
beyond the bounds of exempted conduct.” [Italic supplied.] 

Such conjectural academic verbiage certainly contributes nothing to sound 
thinking and true enlightenment. To assert any undesirable objectives that may 
result from human conduct, without a statement of facts on the basis of experi- 
ence to evidence definite trends toward such objectives is meaningless and pre- 
judgment of the most defenseless character. 

One paragraph attributed to “some members” of the 60-member committee, 
unnamed either as to number or identity, is a clear condemnation of market- 
ing agreement and orders which have proved, with the affirmative sanction of 
the Congress to be such useful and sound producer instruments in reducing 
farmer dependence upon Government and helping to meet marketing problems 
in particular areas and with respect to particular commodities. 

The report states that: “It is still not clear how far section 2 of the Capper- 
Volstead empowers the Secretary of Agriculture to issue a cease-and-desist 
order against any association if he finds that it monopolizes or restrains com- 
merce and the price of any agricultural product is thereby unduly enhanced.” 

On that point, the report recommends: “To avoid conflict between Capper- 
Volstead and antitrust prohibitions, we recommend that the Secretary of Agricul- 
ture reappraise administrative procedures to assure case-by-case consideration 
by the Department of Justice and the Federal Trade Commission of antitrust 
questions involving the agricultural cooperative exemption arising under section 
2 of Capper-Volstead.”’ 

In the next paragraph this recommendation is negatived by the assertion 
that “some members” of the 60-man committee, still unidentified as to number 
or name, would add: 

“* * * that the failure of the Secretary of Agriculture over two decades to 
institute a single proceeding against an agricultural cooperative at least suggests 
that enforcement responsibility be put elsewhere. Experience indicates that the 
recommended reappraisal of ‘administrative procedures’ in the Department of 
Agriculture to ‘assure case by case consideration’ by the Antitrust Division and 
the Commission will be unnecessarily cumbersome and futile.” 

The above concluding paragraph in the section of the report on agricultural 
cooperatives dramatizes the lack of validity and objectivity in the report itself. 

The “some members” of the committee who apparently are concerned over the 
failure of the Secretary of Agriculture over two decades to institute a single pro- 
ceeding against an agricultural cooperative for the undue enhancement of the 
price of an agricultural commodity certainly must be aware that the agricultural 
policy of the Congress for the past 20 years has been directed toward the end 
that farmers might obtain a higher price for their products in the market place. 
The clear reason why the Secretary of Agriculture has not instituted a single 
proceeding against an agricultural cooperative obviously is that no facts have 
been reported to the Secretary of Agriculture indicating an undue enhancement 
of price—to suggest otherwise in the absence of evidence is to impute to the 
Secretary of Agriculture motives of collusion and irresponsibility. 

Following the reasoning of the “some members” of the committee on placing 
“enforcement responsibility” elsewhere, it would be just as logical to advocate 
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taking the enforcement responsibility for the crime of murder out of the hands 
of the Commonwealth attorney of a particular county because there had not been 
a murder in his county for 20 years. Furthermore, although the report does not 
particularize on the “elsewhere” that some members would advocate the enforce- 
ment responsibility be placed, they seem to have in mind either the Department 
of Justice or the Federal Trade Commission. It is interesting, and perhaps sig- 
nificant, to note that the head of the Federal Trade Commission and the head of 
the Antitrust Division of the Department of Justice were both members of the 
Antitrust Study Committee which submitted the report, the latter official being 
1 of the 2 cochairmen. It would be interesting to know if these officials share 
the view of “some members” of the committee that the Secretary of Agriculture be 
divested of his responsibility under present law as to the Capper-Volstead Act. 
The Secretary of Agriculture was not represented on the membership of the com- 
mittee and, hence, there was no opportunity for him to include in the report on 
behalf of that Department any statement to offset the alleged failure and implied 
dereliction of duty of the Secretary of Agriculture contained in the concluding 
paragraph, attributed to some members of the committee. 

It should be noted in conclusion that the suggested transfer elsewhere of the 
enforcement responsibility of the Secretary of Agriculture under the Capper- 
Volstead Act is directly in line with the objective sought for several years and 
in the present Congress by Congressman Noah Mason (Republican, Ill.) in a bill, 
H. R. 141, introduced on January 5, 1955. Congressman Mason, well-known for 
his demonstrated hostility to farmer cooperatives, by his bill proposed that the 
enforcement responsibility vested in the Secretary of Agriculture under section 2 
of the Capper-Volstead Act be transferred to the Attorney General. 

It is particularly noteworthy that whereas the end advocated by most of the 
394-page report is to “lighten up” on the antitrust laws as applied to corporations 
generally, the whole tenor of the section on agricultural cooperatives is to “tighten 
up” on these farmers organizations which operate in probably the most competi- 
tive area of our economy. 


Senator Lona. I believe we have covered most of the grounds we 
wanted to cover with these three witnesses. 

On behalf of the committee, I want to thank you for your help and 
cooperation in studying this report. We will now recess this commit- 
tee hearing until 10 o’clock tomorrow morning, in this same room. 

Senator Durr. I would like to associate myself with Senator Long 
in that statement. 

(Whereupon at 12:05 p. m. the committee adjourned, to reconvene 
at 10 a. m. Friday, April 29, 1955.) 
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' FRIDAY, APRIL 29, 1955 


Untirep Sratres SENATE, 
SELECT COMMITTEE ON SMALL BustNness, 
Washington, D.C. 

The select committee met, pursuant to notice, at 10:05 a. m., in 
room 457, Senate Office Building, Senator Sparkman presiding. 

Present: Senators Sparkman (presiding), Long, Thye, Schoeppel, 
and Duff. 

Also present: Walter B. Stults, staff director; Robert A. Forsythe, 
chief counsel, and Philip Jehle, counsel. 

The CuarrMan. Let the committee come to order, please. 

Senator Long is on his way here and will be here in a few minutes, 
but I think we might as well get started because we have sever al from 
whom we want to hear. 

I hope that we can conclude the hearings this morning. 

First, we will hear from Mr. Clarence M. McMillan. Mr. McMillan, 


will you come around? Weare glad to have you, sir. Just proceed in 
your own way. 


STATEMENT OF CLARENCE M. McMILLAN, EXECUTIVE SECRETARY, 
NATIONAL CANDY WHOLESALERS ASSOCIATION, INC., WASHING- 
TON, D. C. 


Mr. McMinian. Mr. Chairman, gentlemen, I would prefer to read 
from my statement, if you will follow with me. 

The CuarrMan. Very well, sir. 

Mr. McMuzan. It is a bit lengthy, and I apologize for it, but maybe 
we can make it in about 20 minutes. Shall I proceed now? 

The Cuatrman. Yes, if you will, please. 

Mr. McMinzian. My name is Clarence M. McMillan. I am execu- 
tive secretary of the National Candy Wholesalers Association, Inc. 
This organization’s membership includes approxim: itely 900 whole- 
sale distributors of confectionery and related items, including 
tobaccos, plus an associate membership of more than 500 confectionery 
brokers and other manufacturers’ representatives. 

All of the wholesaler members are known as independent dis- 
tributors, AJ] of them sell primarily to the independent retailer and 
provide him with services which he could not obtain generally f the 
wholesale distributor was eliminated from the economy. Thes: i: de- 
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pendent distributors are responsible for the distribution of approxi- 
mately a billion dollars worth of confectionery alone at the retail 
level. 

We believe you will agree that the independent retailer and inde- 

ndent wholesaler are an essential part of the American system of 
co enterprise. If we accept the essentiality of the independent dis- 
tributor, as we must, then we cannot help but be concerned with the 
recommendations and observations contained in the report of the 
Attorney General’s National Committee To Study the Antitrust Laws 
issued March 31, 1955. Although we are not lawyers or economists, 
and do not profess to understand all of the implications in the com- 
mittee’s report, those portions which we do understand impel us to 
join in the general dissent to this report. We feel the majority report 
would weaken the antitrust laws in a number of respects and, even 
more important, it fails to suggest necessary measures for strengthen- 
ing the law so as to create a truly competitive economy in this country. 

We refer specifically to the following portions of the report: 

(1) Section C of chapter IV, relative to resale price maintenance 
and fair trade: We oppose the recommendation for congressional 
repeal of either the Miller-Tydings amendment to the Sherman Act or 
the McGuire amendment to the Federal Trade Commission Act. 

(2) Section D of chapter IV, subsection 2, relating to competitive 
injury: We disagree with the committee’s recommendation that anal- 
ysis of the statutory “injury” should center on the vigor of competition 
in the market rather than hardship to individual businessmen. 

(3) Section D of chapter IV, subsection 4, relating to the quantity- 
limits proviso: We do not believe that the quantity-limits proviso 
“defeats the play of market forces as the determinant of price.” 

(4) Section D of chapter IV, subsection 6, with reference to the 
good-faith meeting of competition defense: We oppose the recom- 
mended revision to provide that meeting competition in good faith is 
a complete defense to a charge of discrimination. 

(5) Section D of chapter IV, subsection 7, relative to the brokerage 
section of the act: We oppose the committee’s recommendation for 
legislation to modify this portion of the Robinson-Patman Act. 

(6) Section D of chapter IV, subsection 8, regarding the buyer’s lia- 
bility: We oppose the committee’s conclusion that “some large and 
aggressive buyers bargaining for concessions can contribute materially 
to lower prices for all.” At least this was not true in the Automatic 
Canteen case. 

(7) Section D of chapter IV, subsection 9, relating to criminal pro- 
hibitions of discriminatory practices: We oppose the committee’s rec- 
ommendation to repeal section 3 of the Robinson-Patman Act. 

(8) Section D of chapter IV, subsection 10, with reference to func- 
tional discounts: We commend the committee on its recognition of 
the principle of functional differentials. 

(9) Section A of chapter VIII, subsection 2 (a), with respect to 
maximum criminal penalties: We do not feel that the committee’s 
recommendation for increase in maximum fines for criminal violation 
is sufficient. 

(10) Section D of chapter VIII, relative to private antitrust suits: 
We do not agree with the suggestion of the committee that trebling of 
damages from Clayton Act violations should be left to trial court dis- 
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cretion, or that section 4 of the Clayton Act should be amended “to 
provide a 4-year statute of limitations running from the accrual of 
the cause of action.” 

We shall deal only briefly with points (1), (2), (3), (6), (7), (8), 
(9), and (10) above, because we believe that most of these will be 
adequately covered by other representatives of small business. We 
will devote most of our time to points (4) and (5) above, relating to 
“vood faith” meeting of competition and recommendations regard- 
ing the “brokerage” provision. 


RESALE PRICE MAINTENANCE AND FAIR TRADE 


The wholesale confectionery industry, made up mostly of small, 
independent distributors, is a typical example of what happens to an 
industry which does not have the benefit of resale-price maintenance on 
trademarked merchandise. The advertising in the daily papers is full 
of cutrate offerings of well-known brands of 5-cent candy bars, at a 
price per box lower than the wholesaler can sell the same item to his 
independent retailer, and in many cases lower than the price which the 
wholesaler himself has to pay the manufacturer. 

It will be noted that these “loss leaders” include only candy bars 
which are well known to the public by their trademark. Demand for 
these trademarked items has ule largely built up by the sales efforts 
of the wholesalers, who, through their necessarily costly sales per- 
sonnel, first placed these items on the counters of the independent re- 
tailers. It is generally conceded that the chain store will not buy such 
bars until the items have attained a requisite amount of distribution 
in the independent retail stores of the particular market. But after 
such distribution has been obtained at the expense of the wholesaler 
and independent retailer, the chain store, in the absence of resale price 
maintenance, is able to use these same items as “loss leaders” to attract 
the public into its stores, thus depriving the wholesalers and the in- 
dependent retailers of the repeat business which their effort has 
earned. 

We agree with the statement of a congressional committee report 
issued at the time both Houses passed the McGuire amendment by 
an overwhelming majority. The report read, in part: “The com- 
mittee believes that a system of fair-trade price maintenance pro- 
duces beneficial results for many small-business men when it operates 
to eliminate loss-leader selling, irresponsible and deceitful price cut- 
ting, and contributes to achieving and maintaining a healthy resale 
price structure.” We agree with those members of the Attorney Gen- 
eral’s committee who believe that “irresponsible price-cutting presents 
a problem for which there now exists no other practical remedy be- 
sides the fair-trade laws.” 


PRICE DISCRIMINATION ; COMPETITIVE INJURY 


The committee recommends that— 


analysis of the statutory “injury” center on the vigor of competition in the 
market rather than hardship to individual businessmen. 

We are in agreement with the committee’s point of view that the main 
emphasis should be more upon injury to competition in the market 
than upon the hardship it works upon individual businessmen. We 
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believe, however, that predatory price cutting designed to eliminate 
a smaller business rival is a practice which inevitably destroys com- 
petition by excluding competitors from the market or deliberately 
impairing their competitive strength. The systematic destruction of 
competitors one by one through predatory price cutting would tend 
to sicnoatehy eliminate all competition in a market. 


QUANTITY LIMITS 


While this has not been a problem applicable to the confectionery 
industry generally, it might well be the ists upon which large mass 
buyers would seek concessions in the future. We believe, therefore, 
that the Federal Trade Commission should have the right to— 
fix and establish quantity limits * * * as to particular commodities or classes 
of commodities, where it finds that available purchasers in greater quantities 


are so few as to render differentials on account thereof unjustly discriminatory 
or promotive of monopoly in any line of commerce. 


The committee itself, in subsection 3 of section D of chapter IV of 
a) 


the report (p. 173) complains that— 


only the most prosperous and patient business firm could afford pursuit of an 
often illusory defeuse— 

based on savings in cost. We do not agree that such a cost defense is 
“illusory” but if the Federal Trade Commission determines that there 
is a maximum limit beyond which there is no savings in cost with 
reference to particular products this should eliminate the expense of 
such un “illusory defense” for every firm asked to make such con- 
cessions. 

It is, therefore, in the interest of the independent distributor that 
such quantity limits be set, since it is obvious that unjustifiable dis- 
counts for larger quantities would be accorded only to firms with 
tremendous buying power—quantities which could never be achieved 
by the small operator. 


GOOD FAITH MEETING OF COMPETITION 


The committee recommends that— 


it shall be a complete defense to a charge of discrimination if the seller shows 
that his lower price or his furnishing of services or facilities was made in good 
faith to meet the equally low price of, or services or facilities of comparable 
value furnished or offered by, a competitor. 

This strikes at the very heart of the existence of the independent 
distributor. The facts in the Automatic Canteen case are certainly 
illustrative of the manner in which this recommendation would per- 
mit destruction of competition without any benefit to the consumer. 

In this case, the Federal Trade Commission found that the Auto- 
matic Canteen Co., a national operator of vending machines, had 
been able to obtain prices at least one-third below prices accorded 
to the competing wholesalers and vending machine operators. For 
example, on a box of twenty-four 5-cent bars, for which the smal! 
distributor and vendor paid 64 cents, the Canteen Co. generally paid 
48 cents. On chewing gum, packed 20 units to a box, Canteen paid 
38 cents per box, while their small competitors paid 56 cents. Yet, 
in the resale of these items to the public, Canteen Co. obtained 5 cents 
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per unit, and the public in no way benefited from the discriminations 
vranted this firm. 

The Attorney General’s committee further recommends, in part, 
that section 2 (b), if changed, should provide that a seller should 
be deemed to have acted in good faith if he did not know or have 
reason to believe that the competitor’s lower price was unlawful. 
The committee places some strange interpretations on the Supreme 
Court’s decision in the Standard Oil case, holding that the price met 
must be a lawful price. The committee says that the Supreme Court's 
decision should not be interpreted as— 
establishing such lawfulness as an absolute condition in every section 2 (b) 
meeting competition” defense. 

It says instead— 
the Court’s reference to lawful prices excluded a price established pursuant 
to a conspiracy or an illegal single basic point system or otherwise related to 
potential differences in the rival’s costs. 

Well, here is how it could have worked in the Automatic Canteen 
case. One candy manufacturer violated the law in acceding to Can- 
ee request for lower prices. Subsequently, it appears from the 

anteen record that literally dozens of other manufacturers sold at 
similar prices. We cannot say that they were acting on the basis of 
cood-faith meeting of competition. We do not know on what basis 
they were acting because the complaints were subsequently dismissed. 
However, the effect upon Canteen’s competitors was the same. 

Our conclusions from the record is that the extra margin accorded 
to Canteen enabled that buyer to place its vending machines in loca- 
tions which its competitive vendors could not serve because the net 
return on the larger price paid by the small vendor was not sufficient ; 
likewise, that Canteen’s machines could be placed in locations com- 
a with independent retailers and thus serve to attract business 
away from these independent retailers who had to pay the higher 

price of the wholesaler, who in turn had to pay the higher price 
charged by the manufacturer. 

Further, we do not believe that meeting of competition in good 
faith should be a complete defense unless there is taken into account 
the effect such meeting of competition has on the individual com- 
petitors in a market. We, therefore, believe that the decision of the 
Supreme Court in the Standard Oil case, even with the requirement 
that prices met must be “lawful” prices, does not meet the needs of 
small business for protection against price discriminations. We, 
therefore, favor the amendment of the law, as proposed in S. 11 
and H. R. 11, recently introduced in this Congress, and we do not 
concur with the Attorney General’s committee recommendation. 


BROKERAGE ALLOWANCES 


The committee has stated on page 190 of its report that it considers 
the prevailing interpretations of the “brokerage” clause at odds with 
broader antitrust objectives and that it favors legislation as neces- 

sary to restore the vigor of the exception “for services rendered” 
section 2 (¢). 

We are opposed to this recommendation because we believe that 
this would open the door to the most common type of differential 
claimed by the large buyers prior to the passage of the Robinson- 
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Patman Act and was one of the major evils which led to the enact- 
ment of this act. We believe that passage of this bill would tend 
to eliminate the broker which in turn would tend to create a monopoly, 
both at the manufacturing and wholesaling levels in the candy indus- 
try, and we believe that it would give the large buyer an advantage 
over the independent distributor, since few, if any, of the independent 
distributors would ever be able to command the brokerage fee. 

We are convinced that, by the inclusion of 2 (c) in the Robinson- 
Patman Act, it was recognized that the brokerage allowance was one 
of the most obvious loopholes for the granting of discriminatory prices 
to the large mass buyer who was able to coerce the suppliers into grant- 
ing such concessions in the form of phony brokerage. 

We believe that the existence of 2 (c) in the act has done more to 
reduce the amount of price discrimination than perhaps any other 
section of the act because of the very nature of this discount. 

We believe that the broker is essential to the welfare of the confec- 
tionery industry because this is an industry in which personal sales- 
manship plays an important part in distribution. Personal salesman- 


ship is just as essential as Sanne and direct-mail selling. And in 


the confectionery industry personal salesmanship is even of greater 
importance than the other types of selling. Let us take a look for a 
moment at what the broker or salesman does to earn his commission: 

In the confectionery industry the salesman has to see his customers 
frequently, sometimes every week. This is due to the fact that candy 
is a perishable item and that stocks must be properly and frequently 
rotated. The average wholesale buyer is not equipped to give this 
phase of his business the attention it requires. 

Another function of the broker lies in the introduction of new items. 
The mortality rate of brand names in the candy industry is extremely 
great. Therefore, there are constantly being created new items that 
require special sales effort. 

Again, candy is often seasonal in character; therefore, it requires 
special promotions month after month. The broker’s service is re- 
quired in seeing that these promotions are accepted and placed into the 
operations of the distributor. This can be done only through per- 
sonal contact. 

The services which the broker renders are essential to the welfare of 
the independent wholesaler in our industry. 

We know, too, that very few of the independent distributors would 
ever be given the brokerage by the manufacturer if it were permissible 
under the law. Even if some of the larger, independent wholesalers 
were able to obtain a concession of this kind on lines which they might 
buy on an exclusive franchise or in sufficient volume, whatever such a 
distributor would receive would always be less than what the large 
mass buyer would be able tocommand. This was true before the Rob- 
inson-Patman Act was passed. We believe it will always be true. 
The big mass buying organizations, favored by the recommendation 
of the committee, can demand and receive discriminatory discounts 
which even the largest independent distributors, acting alone, cannot 
obtain. 

The committee also indicates that— 


joint buying organizations for pooling the resources of small-business men have 
conspicuously suffered from rigid “brokerage” clause enforcement. 
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lt seems to suggest that the small distributor could assure himself the 
ogus brokerage allowance, just like the larger buyer, by consolidation 
to buying groups. 

We think this would be bad because the confectionery field is 
-pecialized one in which the distributor has to have more than usual 
nowledge of the products and the needs of the retailers and the buy- 

g public. Furthermore, the independent distributor is an individual 

| spirit as well as in operation. And it takes a variety of distributors 
to meet the needs of the million and a quarter independent retailers 
who likewise are individualists. 

Suppose then we were to consolidate the buying of several whole- 

alers ina market area. It would soon be found that the individual 
nowledge of the products and the knowledge of individual retailers 
nd be lost. The purchasing would be standardized. The number 
of types of products would be reduced; this in turn would reduce the 
umber of manufacturers. But, most important of all, it would re- 
duce the number of wholesalers because of the increased uniformity of 
ie operation. This reduction in number of wholesalers would tend 
create a monopoly. 

Aloe it would be practically impossible, under such circumstances, 
or individuals to enter into this distributive field. They would be 

indicapped by as much as 5 percent difference in purchase price to 

art with since their competitors in cooperative or chain organiz: itions 
vould be able to secure the bogus brokerage allowance. There are 
any individuals who would not be able to join a cooperative group. 
hus, until such a time as he was able to organize his own cooperative 
group, it would be impossible for him to compete equally with the 
ees of the buying combine or chain. Therefore, there would 

‘a definite tendency to keep people from entering this field. 

& the candy manufacturing field, the lines are so highly competi- 
tive that only those who have salesmen or brokers calling on the trade 

uld survive. The smaller manufacturers could not afford to employ 

rect salesmen, and brokers could not subsist on these smaller manu- 
cturers’ lines if they were to lose their commission on sales to the 

rge mass buyers. It is an industry of constant changes in which a 

‘at portion of the picture may change every month. Confectionery 
- something that cannot be contr: acted for by the year or even by the 

arter and, therefore. must be sold week after week, month after 
onth. 

Most of the 1,000 manufacturers in the candy industry are too 
imall to maintain their own individual sales staff. Therefore, not 
nore than 1 or 2 percent of all these manufacturers have their own 
salesmen. Usually the broker represents five or more of them on 

ferent classes of confectionery products. Therefore, the cost of 
ome r is reduced to one-fifth or less of the cost which would other- 

» accrue to the manufacturer and in the end paid by the consumer. 
if these manufacturers were permitted to pay the brokerage to a 
buver or buyer’s agent who was able to coerce it, you could readily see 
that in time the broker would tend to be eliminated and the small 
nazi who are unable to maintain representation would go 
it of business. To follow it to its ultimate conclusion, we would see 
the candy business confined to a few dozen manufacturers instead of 
the thousand or more operating today. This definitely would be a 
tendency toward monopoly. 
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The committee, on page 191, expresses the opinion that section 2(c) 
confers on one type of middleman a virtual legal monopoly and— 
exacts tribute from the consumer for the benefit of a special business class, 


We contend that section 2(c) of the Robinson-Patman Act does not 
give brokers a monopoly. We say this on a premise that must be ac- 
cepted, that the broker is simply a salesman. In the confectionery 
industry, that is particularly true. Candy brokers are usually in- 
dividual salesmen. The only difference between them and any other 
manufacturer’s representatives is that the broker customarily repre- 
sents several smal] manufacturers, whereas a salesman usually repre- 
sents only one firm. So, as long as a manufacturer has the alternative 
of employing either an individual representative or a broker, we 
believe there can be no monopoly for the broker. 

Second, there can be no monopoly where there is competition be- 
tween the brokers themselves for the rate of brokerage commission. 
The brokerage fee is not uniform, nor is it set by any law. And, while 
it generally falls into a certain pattern in the sale of confectionery, 
there are variations based on the density of population, the extent of 
traveling involved, the advertising program connected with the 
product, and other things that affect the relative ease or difficulty of 
the sale. 

Third, the broker, as a salesman, has the economic right to have his 
function preserved if it represents an essential function in our economy, 
just as wholesalers or retailers have the right to the preservation of 
their function. I think that it will be readily granted that the economy 
of our country and of any true system of private enterprise is based 
upon the sales effort put forth. We repeat that personal salesman- 
ship is just as essential as advertising or direct-mail selling. 

In conclusion, we believe, therefore, that the per se prohibition of 
the granting of brokerage allowances to any buyer or representative 
of a buyer should be maintained. To do otherwise would not only per- 
mit a return to the deplorable conditions of discriminations which ex- 
isted before the Robinson-Patman Act was passed, but would also tend 
to eliminate the brokerage function which is so important to the inde- 
pendent wholesaler and manufacturer alike. This would produce a 
definite trend toward monopoly in the confectionery industry. 


THE BUYER’S LIABILITY 


We have no quarrel with the committee’s appraisal of the Supreme 
Court’s decision in the Automatic Canteen case, although we think the 
position taken by Mr. Justice Douglas in the minority opinion was one 
which would strengthen the Robinson-Patman Act. We do, however, 
object to the comittee’s statement that— 


the exertion of offsetting force by some large and aggressive buyers bargaining 
for concessions can contribute materially to lower prices for all. 


We do not agree with the committee’s statement that— 


not only is one reduction likeiy to spread; but such entering wedge enhances the 
negotiating position of other traders who can insist on equal concessions from 
the supplier with the ancient gambit of buying elsewhere unless he accedes. 
_We refer you to the record in the Automatic Canteen case itself to 
disprove this. The record in the case shows that Canteen obtained the 
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extremely large differentials over a period of several years but that 
{ oonialiial this period its competitive vendors and wholesalers con- 
tinued to pay the standard wholesale price charged by the manufac- 
turer. The main reason this circumstance prevajled perhaps was that 
the prices made to Canteen were secret. It was several years after the 
discs ‘iminatory practices began that the sine ation about the lower 
prices accorded Canteen became generally known in the industry. It 
was not until the Federal Trade Commission filed its complaint 
against Canteen that the extent of the differentials were revealed, and 
en then, the small vendors and the relatively small wholesaler pur- 
chasers, acting individually, were apparently unable, as recommended 
by the Attorney General’s Committee, to 
insist on equal concessions from the supplier with the ancient gambit of buying 
elsewhere unless he accedes. 

As to the Court’s decision itself, unquestionably an important instru- 
ment for enforcement of the Robinson-Patman Act was lost in the 
Court’s refusal to accept the Federal Trade Commission’s findings of a 
prima facie violation. 

As Mr. Justice Douglas, with whom Justices Black and Reed con- 
curred, said in his dissenting opinion— 
the record shows persistent and continuous efforts of this large buyer in whee- 
dling and coercing suppliers into granting it discriminatory prices. The Com- 
mission summarized petitioner’s activities in far more sedate terms than their 
bizzare nature justified: 

“Respondent used various methods to induce its suppliers to grant discrimina- 
tory prices. One of these was to inform prospective suppliers of the prices in 

‘rms of sale which would be acceptable to the respondent without consideration 
or inquiry as to whether such supplier could justify such price on a cost basis, or 
whether it was being offered to other customers of the supplier. 

“At other times the respondent refused to buy unless the price to it was reduced 
below prices at which the particular supplier sold the same merchandise to 
others. In other instances, respondents sought to explain to the prospective 
supplier that certain alleged savings would accrue to supplier in selling to re- 
spondent, or that certain elements of the supplier’s costs could be eliminated, 
vhich would, in respondent’s opinion, justify a lower price. In carrying out 
this form of inducement, respondent would advise a supplier or prospective 
supplier of the price which it considered standard price.” 

NCW A would, as the dissenting Justices said 
let the acts of the buyer speak for themselves. 


The dissenting Justices also observed in a footnote to their dissent- 
Ing opinion— 
® reading of the record leaves no doubt that petitioner knew in numerous in- 
Slunces that it was squeezing a price from the seller which was less than the 
Seller’s costs, 

The refusal of the Court to accept this prima facie interpretation 
makes it even more important that there be no weakening of sections 
2 (a),2 (b), and 2 (c) because all buyers are now relieved of some of 
their responsibility in connection with the concessions they received. 


CRIMINAL PROHIBITIONS OF DISCRIMINATORY PRACTICES 


The Attorney General’s committee gives as one of its reasons for 
recommending the repeal of section 3 of the Robinson-Patman Act, the 
criminal provision, that— 


public enforcement organs have largely forsaken this law. 





134 REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 


It adds: 


The Government’s reluctance to enforce section 3 has relegated its enforcement 
to private, treble-damage litigants. 


The committee said in recommending repeal of section 3: 


In our view, 18 years of section 3 enforcement have neither furthered the national 
interests nor realized the congressional purpose. Enforcement organs of the 
United States have abstained from invoking this provision. Private plantiffs have 
emerged as the principal enforcers of its difficult prohibitions. 

We do not feel that the Government’s alleged failure to enforce this 
section of the law proves anything. Why did not the committee recom- 
mend instead that the provision be enforced ¢ 

But even without enforcement, we believe the provision has had a 
salutary effect on compliance and is equally necessary in the future 
for this reason. 

With the small maximum fines now prescribed or recommended for 
criminal violations, it is conceivable that fines would not serve to deter 
a large competitor from discriminatory practices. Even the raising 
of the fine to $50,000, as proposed in a bill now in Congress, would not 
serve as a deterrent for many large competitors. Therefore, we favor 
keeping section 3 as part of the Robinson-Patman Act in the interests 
of balancing between the large and small business firms the risk of 
violation. 






FUNCTIONAL DISCOUNTS 


We find no fault with the committee’s recommendation relative to 
functional discounts. As the committee points out, functional dis- 
counts are a traditional pricing technique by which suppliers com- 
pensate for distributive services. When a producer wishes to shift to 
customers the burdens of warehousing, selling, delivery, extension of 
credits, collections, the cost and risk of servicing scattered small ac- 
counts, etc., a scale system of functional allowance can reward various 
middlemen for assuming these tasks. A typical functional or trade 
discount system provides for graduated discounts to customers classi- 
fied according to place in the distribution chain. That is, the seller’s 
schedule may specify percentage reductions to wholesalers and retail- 
ers in diminishing amounts. Since such discounts prevail irrespec- 
tive of the quantities involved in any particular transaction, or even 
of the aggregate volume over a period of time, they reflect rough and 
long-range estimates by the supplier of the economic advantage of deal- 
ing with broad customer classes, performing characteristic marketing 
functions. 

We, like the committee, deplore the fact that the Robinson-Patman 
statute, as enacted, retained no reference to functional discounts de- 
spite the fact that the bills, when reported out by the House and Senate 
Judiciary Committees, specifically exempted any price differentials 
related to the buyer’s functional status in the distributive system. De- 
spite this omission, the Federal Trade Commission has on at least one 
oronrean enunciated the lawfulness of the principle of functional dif- 

erentials, 
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CRIMINAL PENALTIES 


The committee has recommended an increase from $5,000 maximum 
fine for criminal violations to $10,000, giving inflation as its reason. 
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It would seem from this suggestion that the committee was, to say the 
east, out of touch with the current thinking on antitrust enforcement 
ind out of step with the thinking of the enforcement agencies them- 
selves, particularly the Justice Department. The House of Repre- 
sentatives has already passed a bill that would increase the fines under 
the Sherman Act five times the amount the committee recommended. 

We do not feel that even the maximum passed by the House will 

ave very much effect on the extremely large corporations, though it 
ce ae would deter the small firm. We feel, therefore, that the com- 
mittee could not have considered this question from a realistic point 
of view. 

PRIVATE ANTITRUST SUITS 


The committee on page 378 of its report raises the question as to 
whether— 
the enforcement role of private suits requires that damages be trebled in all 
cases or only where willful violations are at bar. 
It further indicates that many believe making— 
triple recovery discretionary with the courts will not impair the deterrent effect 
of private suits. 
Several members are reported to feel that— 


there should be a distinction between major Sherman Act offenses, normally 
involving a substantial public interest, and those practices the Clayton Act pre- 
scribes as potential public interest— 

suggesting that trebling of damages for Clayton Act violations should 
be left to trial court discretion. ‘ 

We are opposed to this recommendation because it would weaken 
the enforcement of the act. We believe the threat of treble damage 
suits is one of the most effective deterrents from violation, and we 
cannot aecept the committee’s point that the unwitting violator should 
not be so penalized. 

STATUTE OF LIMITATIONS 


The committee has recommended, on page 383, of its report that sec- 
tion + of the Clayton Act be amended to provide a 4-year statute of 
limitations running from the accrual of cause of action. We submit 
that this is not a sufficient length of time nor should it date “from the 
accrual of cause of action.” We give as an example again the facts 
in the Automatic Canteen case. The first violations charged were in 
1938, but the case did not reach the complaint stage until March 1943. 
Canteen’s competitors apparently were not even aware of the extent 
the violations until as long as 5 years after they occurred. They 
only knew of the fabulous growth of the giant vending machine or- 
ganization, whose profits, as records in case seemed to indicate, had 
come substantially from the discriminatory prices received. We would 
agree with the committee that section 4 of the Clayton Act should pro- 
vide a statute of limitations, but we believe that 4 years would not 
be sufficient since it is often important for small business to have the 
record of the enforcement agency to support a suit, especially in view 
of the usually secret nature of price concessions. 

We would also object to any statute of limitations in Clayton Act 
violations running from “accrual of cause of action,” again because of 


of 








136 REPORT OF ATTORNEY GENERAL’S NATIONAL COMMITTEE 


the secret nature of price concessions. Rather, we would suggest that 
such statute run from the date of discovery of the violation by the in- 
jured party. 

CONCLUSION 


In addition to the above points, we were struck by the defense- 
mindedness which runs through the committee’s entire discussion ‘of 
the Robinson-Patman Act. We submit that it would have been in- 
estimably of more value had the report been more affirmative in 
character. 


We are concerned, too, as Mr. Louis B. Schwartz said in his general 
dissent, that— 


the central thread of the majority report unwinds from a core of belief that 
the competitive situation in this country is satisfactory and that the antitrust 
laws require modificaion chiefly to temper their rigor. 


We agree with him that— 
we needed very much more rather than somewhat less antitrust enforcement. 


Our members are even more concerned with the need for better en- 
forcement of the law than they have been with efforts to weaken the 
law. They cannot understand the technical points on which many 
decisions hinge or the reasons for the inordinate delays in concluding 
a case such as the Automatic Canteen case. 

Following issuance of complaint in 1943, the matter was litigated in 
the Commission until an order was issued in 1950, 7 years later. This 
was followed by an additional 2-year delay with the Court of Appeals 
affirming the order in March 1952. The Supreme Court decision came 
in June 1953; thus, 15 years intervened between date of first violation 
and final decision. 

Our members realize that they can be put out of business in a much 
shorter time than it took to complete this case. 

Finally, we are concerned that the quasi-official nature of the report 
may serve to give an unjustiable emphasis of one view of the antitrust 
laws without adequate expression of opinion by those who disagree 
with this point of view. We respectfully urge the Senate Small 
Business Committee, therefore, to make every effort to see that equally 
prominent lawyers and economists with the opposing point of view 
are given an opportunity to be heard, even though they were not 
members of the Attorney General’s Committee. We also respectfully 
urge that a monograph be prepared at the conclusion of the congres- 
sional hearings embodying this other point of view in order that such 
a publication can be placed alongside the report of the Attorney 
General’s Committee in the law libraries of the country and in the 
hands of the Congress so that there will be no weakening of our anti- 
trust laws either by interpretation or legislation. 

The Cuarmman. Thank you, Mr. McMillan. That is a very inter- 
esting, helpful and good statement. 

Senator Thye, do you have some questions? 

Senator Ture. No, I do not believe I have, Mr. Chairman, because 
the statement itself covered the subject very thoroughly. I have no 
questions. 

The CHatrMan. Senator Long. 

Senator Lone. Will you tell me a little bit more about this Canteen 
case. I came in at the middle of the statement. What was the final 
result of that case? 
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Mr. McMintan. Not being a lawyer, Senator, I can only tell you 
in the layman’s language that the Supreme Court remanded the case 
to the Federal Trade Commission for such action as might be in order. 
In its decision the om aR Court only decided against the prima facie 


phase of violation. In other words, the receiving of an illegal, dis- 
criminatory price by a buyer, they said, does not constitute a prima 
facie case of violation. They did hold, however, some very interesting 
points: that, if the buyer knew, or should have known and that he 
induced and received illegal discriminatory prices, he would be in 
violation. 

When the case was remanded to the Federal Trade Commission, 
we thought that the Federal Trade Commission would then take the 
record and pursue that point to ascertain whether or not Canteen 
did knowingly induce or receive prices that it knew, or should have 
known, were illegal. Instead the Federal Trade Commission, giving 
as its major reason the length of time between the time of the v iolation 
and the completion of the case, dismissed the case. At the same time, 
I believe it authorized an investigation to ascertain whether or not the 
company is now in violation. 

Senator Lone. It just seems to me, as a practical matter, that the 
Federal Trade Commission or some Federal agency—the Federal 
Trade Commission would be the most logical one- should have the 
authority in the interstate cases that affect commerce generally across 
the country to simply go in and require a person to produce his books 
and show them how they are doing business. Do they have that 
authority ¢ 

Mr. McMiizan. So far as I know, they do, Senator. I know they 
have been doing it, so I presume they have. 

Senator Lone. That being the case, it is difficult for me to under- 
stand why it would take so long to find out about it. It was 5 years 
before the competitors had an idea that they were discriminated 
against. 

Mr. McMiizian. No. The 5-year length of time was largely, I 
believe, attributable to the war years. There was considerab le legal 
effort to delay the issuance of the complaint and largely the reason 
given was the war years. The record itself between 1943, when the 

mplaint was issued, and the completion of the case, which is 7 years, 
iS 5 the point which I think might certainly bear an investigation and 
a study and enforcement by the Federal Trade Commission. I am 
not in a position to say just what was the cause - that. Sut I will 
say that it was a bitterly fought fight, and the cease-and-desist order 
was finally issued 7 years after that date, whic ris was 12 years after 
the first violations occurred. ; 

Senator Lone. Well, with regard to the— 

The CHatrman. Senator Long, before you leave the Canteen case, 
I wonder if it would not be well to get a copy of the Supreme Court 
decision with the dissenting opinion and then the final statement 





from the Federal Trade Commission upon the dismissal of the Can- 
teen case, and if it is not too lengthy include it in the hearings. 

I think it would be most interesting, because I think that was the 
pivotal case; don’t you agree? 

Mr. McMitxian. Yes; I agree. I would recommend that you take 
the pertinent points out of ‘the decision of the Court of Appeals in 
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affirming the Federal Trade Commission Act, and also if it is not 
too lengthy. 

The Cuarrman. I am glad you mentioned that. I think it might 
be very well to include the decision of the Court of Appeals. 

(The documents referred to appear in the appendix at p. 282.) 

Mr. McMixian. This was called a landmark case. I believe it 
was what the lawyers called a case of first impressions in the law, 
that was taken that far up. That was a very significant case. We 
were, therefore, regretful of the dismissal of it without solving the 
points as to whether or not the court would have upheld the prin- 
ciple of knowing, inducing, and receiving prices which they knew or 
should have known were illegal. 

Senator Lone. You have a loophole in the law. Everyone finds 
it susceptible to his use, which makes the law of no value because it 
cannot prevent the violator from getting through it. We have had 
these antitrust laws for many years. Even the latest, the Robinson- 
Patman Act, was passed in 1936. That is almost 20 years ago, so you 
have some of these best corporation attorneys with the brightest 
minds in America exploring these laws to find loopholes. 

They have been doing so for 20 years, and they have developed 
some good ones. 

Do you regard the Canteen case, in which they successfully plowed 
a hole in the Robinson-Patman Act, as such a situation ? 

Mr. McMiixzan. Yes. I think it definitely weakened the enforce- 
ment phase of it because it takes away from the buyer much of the 
responsibility which he formerly thought was either upon him for 
aene and receiving discriminatory prices or actually receiving 
them 

Senator Lone. Those of us in the Congress who have not intended 
that result—I know as far as Congressman Patman is concerned, he 
certainly never intended the result of the Standard Oil of Indiana 
decision when he joined in sponsoring the Robinson-Patman Act. 
He thought that decision was entirely wrong as the author of the 
bill. I am certain that perhaps many of us who played some part 
in the legislative history of some of these antitrust laws, had no idea 
that some of these loopholes were going to develop. 

That being the case, it is now our duty and our task to close these 
loopholes and firm up these acts where we find shortcomings and find 
they are not being effective. One thing that strikes me, we have a 
criminal penalty of a maximum of $5,000 fine. It seems to me that 
should be a relative matter. The court ought to have discretion. 
Here is a small fellow trying to run his competitor out of business 
by price discriminations. A $5,000 fine mi be a very stiff fine. 
A small, independent grocer would find that enough to have to close 
his store down. But if you apply that fine to General Motors Corp. 
or Standard Oil of New Jersey, $5,000 is no fine whatever. They 
wouldn’t even notice it. 

Mr. McMutxtan. That is right. 

Senator Lona. I have the impression that it would have to be rela- 
tive, that the judge should have broad discretion to look at the nature 
and extent of the injury and impose a fine far beyond our $50,000, 
if he were dealing with a giant corporation that did vast injury to 
the antitrust laws. Does that occur to you as a logical way to ap- 
proach it? 
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-- McMmuran. I believe so. I believe that the fines either recom- 
en ae here or by Congress primarily serve as a deterrent for small- 
siness men and not at all i the extremely large corporations. I 
ive heard talk of a percentage basis, whether a percentage of capital 

or some other basis should be used as a basis for the fine. 
Senator Lone. I recall the day when John L. Lewis was guilty of 
violation of the law. He was subject to a court order and found 
be in contempt of court, and I think, when he was held in con- 
ipt. that the Federal judge looked him in the eye and gave him a 
tine that ran into a million dollars. 
The CHairMAN. One million or two million dollars, wasn’t it? 
Senator Lone. It was a fine in excess of a million dollars. When 
a corporation is in the billion-dollar category, and is engaged in : ice 
serimination practices—which is driving literally hundreds of little 
fellows out of business—and deliberately continued that course, 
rankly, it seems to me that the judge ought to have the authority 
impose a million-dollar fine on a billion-dollar corporation. That 
~ only 1 percent of their capital. 
If the fine is not adequate to make it hurt, then the corporation is 
clined to take the attitude that they can go ahead and act at their 
ril, because, if they got caught, it wouldn’t make any difference. 
oes that have some appeal to you? 
Mr. McMmuan. Yes, it does. There is one other point. There 
a stigma in being caught in violation, which is somewhat of 
eterrent to the large firms. I, personally, feel that it is true that 
e maximum fine is strictly token, not worthy of consideration. 
Phe Cuatrman. Thank you very much, Mr. McMillan. 
The next witness is William D. Snow. 
Mr. Snow, will you come around? We have six witnesses listed. 
[r. McMillan was really listed on yesterday's panel but, unfortunately, 
is not able to get here. We have 6 witnesses listed on today’s panel. 
My suggestion would be—Senator Long, I want to see if you will 
cree with me—that we let the 6 present their statements and then 
them all sit around the table for general questioning. Is that 
greeable with you? 
Senator Lone. That is perfectly agreeable. 
The CHamman. Or would you rather take them indiv idually ¢ 
Senator Lone. Senator Sparkman, if you don’t object, I prefer 
‘o ask questions at the conclusion of each witness’ testimony. 
Phe CHatRMaNn. That is all right. 
Senator Lone. If you don’t do that, you tend to forget the question 
ou wanted to ask a particular witness. 
The CHarrman. Al] right. 


STATEMENT OF WILLIAM D. SNOW, GENERAL COUNSEL, NATIONAL 
CONGRESS OF PETROLEUM RETAILERS, INC., TOLEDO, OHIO 


Mr. Snow. My name is William D. Snow. I am counsel for the 
National Congress of Petroleum Retailers, which is a national ‘rade 
3 ae of service-station operators and gasoline operators. Our 
venera] offices are in Detroit. My office is in Toledo. 

rh he CHAIRMAN. We are glad to have you, sir. 

Mr. Snow. Mr. Chairman and gentlemen, service-station business 

i year was affected by a large increase in business failures. Out 
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of 210,000 service stations in the United States individually operated, 
65,000, or one-third of those men, failed in business, quit business or 
were forced out of business by economic difficulties, adverse economic 
conditions, over which they had no control. The most important 
single factor in that alarming incidence of business failures was price- 
discrimination practices by suppliers of a type which are now per- 
mitted by the interpretation placed on the Supreme Court decision in 
the Standard-Detroit case by the Federal Trade Commission. 

Senator Lone. Give me those figures of the service-station operators 
again. 

Mr. Snow. Out of 210,000 service-station oe in the United 
States, one-third failed, quit business, were forced out of business, 
gave up their stations during the year. 

Senator Lone. That is in 1 year? 

Mr. Snow. That is in 1 year, a 38 percent turnover of individual 
service-station operators. 

Senator Lona. What year did that occur in? 

Mr. Snow. 1954. That figure, while established by our research 
through changes in telephone directories and mailing lists, was cor- 
roborated by Mr. J. L. Lenker, who is general retail and wholesale 
sales manager up at Gulf Refining Co., in a talk to the Tennessee Oil 
Men’s Association a few months ago. 

Senator Tyr. What is the normal turnover annually? 

Mr. Snow. The normal turnover has been substantially less than 
that in the past. 

Senator Tuy. Do you have the figures? 

Mr. Snow. It would be difficult to give you a figure which could 
be sustained as being proved over a period of time. During the war 
years our association figures indicated a turnover of 20 to 25 percent. 

Senator Ture. Then, how many are there all told? What percent 
is this 210,000? 

Mr. Snow. That is 100 percent. That is a hundred percent of the 
service stations in the United States which are individually operated. 

Senator Tiryr. Yes, I realize that. What I am trying to establish 
is What is the normal number going out of business by either failure 
or determination to quit of their own volition. Was it different in 
1954 than it was in other years when you had a normal economic situa- 
tion, not forced by war pressure or otherwise ? 

Mr. Snow. In our experience and the best that our figures will dis- 
close, the increase during the past 2 years has been from 25 to 33 percent. 
The figures showing 20 to 25 percent turnover were accumulated dur- 
ing the war and the period just after the war. We don’t have figures 
prior to 1941 for service-station turnover, but the increase has been 
noted and has been calculated as giving a total turnover figure. Now 
with 3314 percent, which is agreed to be the highest in the history of 
the industry, the principal factor in this increase and also in the total, 
the principal factor is price discrimination practices by supplying 
companies of a type which are now permitted by the Supreme Court 
decision in the Standard- Detroit case as that decision has been applied 
by the Federal Trade Commission in action on complaints which have 
been presented to it of such price discrimination practices. 

For this reason, my statement today will be confined to that part of 
the study committee’s report dealing with the exception which permits 
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these price-discrimination practices in our industry, and that is the 
good-faith meeting competition exception which is discussed in that 
part of the study committee’s report between pages 179 and 187. It 
is section 2 (b), the proviso which grants an exception for good-faith 
meeting competition. There are three views with respect to that good 
faith meeting competition proviso. One is the view which Congress 
had when it passed the Robinson-Patman Act alluded to by Senator 
Long. It was not only the view of Mr. Patman or of Mr. Robinson, 
but 1t was the view of ‘the conferees of both Hous ses, that the etfect of 
the section 2 (b) proviso would not be to establish meeting competi- 
tion as an absolute defense. The language of the conferees’ report is 
very clear. It says section two of the old Clayton Act had a principal 
loophole which was the meeting- -competition defense. It has been 
necessary to eliminate this loophole i in order to give effective prose ction 
against price-discrimination practices. While there is some language 
with respect to meeting competition in good faith, this language creates 
a proviso which is procedural in its import, not in substance. That 
was the report of the conferees to the Congress. That was the report 
of Senator Logan to the Senate in reporting on the bill agreed to. 
Neither the original Robinson nor the original Patman bill had in it 
the meeting-competition proviso, but it was added by amendment. 
Then the compromise was worked out which was intended to be 
procedural, based upon the report of the conferees. That was the im- 
port given to it by the Federal Trade Commission by the 15 years 
which followed. It was given a procedural import. 

The Commission made a prima facie case by showing the discrimina- 
tion. The respondent to that case shifted the burden by showing that 
his lower price was granted in good faith to meet the lower price of a 
competitor, and then the Commission again assumed the burden of 
proof and showed that, notwithstanding this, there was a substantial 
injury to competition, and, therefore, the defense was overcome. 

Such was the intention of Congress and such was the import of this 
proviso as applied by the Federal Trade Commission for 15 years. 
Then, of course. in the Standard-Detroit case in the decision of the 
Supreme Court, in the case of Standard of Indiana, involving the price 
discrimination practices in the Detroit area, a new view was written 
into law that this constitutes an absolute defense to show that the 
defendant was acting in good faith to meet competition. 

The significance in giving to this proviso an absolute defensive char- 
acter is, of course, appalling. The other exception proviso in the 
Robinson-Patman Act, the other exceptions both in the introductory 
portions and running through the succeeding sections, all have the 
effect of defining what is discrimination but not of permitting dis- 
crimination, of allowing areas of price discrimination in response to 
difference in cost, quality, grade, where there is deterioration, permit- 
ting sale at a lower price, ‘permitting price changes, permitting sales 
under court proceedings; but, under the language of each of those 
other exceptions, at least the differentiation in price is available to 
anybody who comes to buy of that quality or in that quantity or by 
reason of that court disposition. The exception in the 2 (b) provision 
is a different exception because it is a warrant to permit price dis- 
crimination. It is not a definition of what is not price discrimination 
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under certain circumstances, but it is a justification of price discrim- 
ination. 

Senator Lone. What you mean is, if a person has a quantity dis- 
count, he sells cheaper because he is ordering carload lots, for example, 
that is available to all customers. 

Mr. Snow. Exactly. 

Senator Lone. That perhaps is discrimination but it is discrimina- 
tion anyone can take sheathed of if he is willing to do business on 
that scale. 

Mr. Snow. Exactly. It is a differentiation in price for a reason 
and to anyone who can qualify for that reason. It is not a warrant 
or authority to permit price discrimination. 

What is the effect of giving absolute defense of character to this 
surprising exception? The thing is illustrated by an analogy. What 
would be the effect in a perjury statute if we had a provision which 
said that this perjury statute provides that lying under oath is a crime. 
However, the defendant may excuse himself by showing that his lying 
under oath is excused if it was reasonably necessary in order to coun- 
teract his adversary’s testimony and it was done in good faith to win 
the case. There is a rather persuasive analogy here. Price discrimi- 
nation is authorized, provided it is done in good faith to meet the com- 
petition of the competitor and without any obligation to act in gooa 
faith to the statute itself, which is not to injure competition. 

The Supreme Court was, of course, very much influenced, I suppose, 
by the feeling that their decision would advance competitive pricing. 
They considered instances of the lower price which would be author- 
ized. They did not consider the extent to which the higher price 
would now be justified and become rigid. They did not consider that 
a stationary rigid system of higher prices for consumers, gouging the 
public with higher prices on the one hand while crushing business 
competition with a lower competitive price on the other would result. 
And the emphasis in their thinking which was presumably placed on 
the competitive advantage of lower prices has not been justified by the 
results, because we have seen in the presence of price wars, price-con- 
trol wars, inducive through the application of this exception, higher 
prices to consumers in the noncompetitive markets or in the markets 
where the fellow had established such market domination that no 
other fellow challenged him. This is particularly true in the retail 
petroleum business. I would like to explain the pattern of price dis- 
crimination in that business. A supplier has a surplus of gasoline he 
desires to move, distressed gasoline. Another reason is that the sup- 
pher desires ultimately to raise the wholesale price without any in- 
crease in retail price. He wishes to retain a larger portion of the 
retail price himself, thus cutting the retailer’s market badly. The 
third situation is that an independent marketer has gained more gal- 
lonage or has dropped his price more than the major brand supplier 
wishes. 

The technique of price discrimination which is used is for the price- 
leader major supplier in the particular area, or the hatchet major 
supplier in that area, to pick a few stations close to an off-brand 
station and to offer them a discount in price which may range from 
2 cents up to 5 or 6 cents a gallon, provided they will reduce retail 
prices in conformity with the supplier’s dictation. ‘Those discounts 
on wholesaler and dealer tank-wagon prices have various names—the 
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Chicago plan, subsidies, temporary economic allowances. Each com- 
many chooses its own name. 

In each of the major companies the technique is the same. The dis- 
ount is granted to a few stations. Let us assume the normal price is 
»s cents. The normal tank-wagon price is 6 cents less, so a supplier 
vrants a 5-cent tank-wagon discount to this retailer if he will drop 

his price 6 cents, so the retail price goes to 22 cents. ‘The supplier is 
taking a nickel loss on the gallonage sold to the few stations, but what 

about ‘the other stations which must face the price of 22 cents‘ They 





wae 4 
are paying 22 cents a gallon for gasoline. Without consideration at 
> all they are obliged to reduce prices as nearly as they can to the price- 


contro! level that the supplier has induced through price discrimina- 
tion practices. 

By taking a little loss on a few thousand gallons sold to a few chosen 
retailers, not with an advantage that they are choosing, because they 
were forced into that situation, but by taking that little loss, hundreds 
of retailers are obliged to take the same loss without receiving any 
consideration at all. That cuts the retailer’s margin, it increases con- 
-umption and it creates chaotic competition, impossible competition 
for the independent marketers, who are normally permitted to be 2 
ents below the major-brand retailers in the major-brand price lead- 
ership setup. That would seem to be a grievous example of injury to 
competition. Everyone is injured once the dealer’s margin has been 
“hipped into line or the distressed gasoline is moved, then the price 
soes up and the retail price may be higher than it was before. 

Yet the Federal Trade Commission, since Mr. Howry has been the 
hairman, on complaints involving this situation, has uniformly and 
without exception refused investigation of those complaints or the 

ssuane e of those complaints and the initi: ution of proceedings because 
of the feeling, in which I suppose they are sincere, that. the decision of 
the Supreme Court in the Standard-Detroit case prohibits them or 
prevents them from proceeding with enforcement and prevention of 
p rice discrimination practices under those facts. 

If it is permissible to sell at a lower price and at a discriminatory 
price against all your retailers and in favor of a few, if it is permissible 
to do that by the excuse that there is an off-brand station in the neigh- 
borhood or county or community, then it is always permissible to dis- 
criminate. There is no prohibition of price discrimination in retail 
petroleum business if that is ie ie There s no price diserimi- 
nation that cannot be defended by the good-faith meeting competi- 

ion defense. 

Senator Toye. Would you mind an interruption at that point? 

What would you describe as an off-brand ? 

Mr. Snow. I use the word simply as it is used in the trade to indi- 
ate any brands other than one of the major brands, other than brand 
of 1 of the 22 major integrated companies or one of their subsidiaries. 

Senator Toye. Who might be processing that off brand / 

Mr. Snow. Who might be supplying it? 

Senator Tarr. Who might be supplying it? Where might it come 
from ? 

Mr. Snow. It might come from indepet ident refineries. A majority 
of off-brand gasoline comes from the major-brand producers and 
refiners. In other words, the 22 major integrated companies and 
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their subsidiaries who account for 80 to 85 percent of the refining 
capacities of the country, produce it also for the independent station. 

In some cases the independent contractor has a supply contract with 
the major refinery. 

Senator Ture. Would it have the same ingredients ? 

Mr. Snow. That is a good question, one that is hard to get a satis- 
factory answer to. 

The FTC in declining investigation here in these cases because the 
excuse is made that the price discrimination is justified by the compe- 
tition of the off-brand coe not required these companies to stipulate 
that the gasoline they are selling their retailers is the same or not of 
higher quality or grade than the gasoline being sold by the off-brand 
stations. 

Good enforcement would certainly indicate that before this meeting 
competition is accepted so blindly that the major supplier who might 
be expected to advance it, should be asked whether or not the product 
with which he is competing is the same product. 

Senator Ture. That can be very easily determined. Every State 
has its own inspection system that could determine the quality and 
similarity between this product and the regular branded product. 
I think that could all be established ; couldn’t it? 

Mr. Snow. Yes: it could be. If you would like me to give you such | 
information as I have, which is not of my personal knowledge on that ° 
subject, I will be glad to do so. 

The independent refineries who supply some of the independent- 
brand stations produce gasoline of roughly the same octane and other 
chemical properties with no greater unburnable residues and with no 
other disadvantages over the gasoline produced by the major refiners. 

The major refineries in selling gasoline to these off-brand stations 
accepted a product of gasoline which is identical to the octane con- 
tents and other quality of their own gasoline. 

In the spot market they may sell some gasoline which is of a lesser 
octane or inferior chemical composition to that which is sold in their 
branded gasoline. 

The exchange of gasoline between major gasoline companies is a 
known fact. It is much cheaper to move it on paper than in tank 
trucks. 

If I have no bulk plant in a particular area my trucks will go into 
the bulk plant of another major refiner in that area and will use that 
gasoline. 

There is an exchange of gasoline between major branded suppliers in 
many instances, in many cases. There is good reason to suppose that 
much of the independent-branded gasoline is of the same quality that 
is sold under a regular brand in major-brand stations. : 

Senator Lone. If I were a major gas company and selling inde- 
pendent gas, I would see that I would sometimes put in inferior quality 
gas in those independent stations, so the public would not always get 
good quality from an off brand. That is the thing. 

Mr. Snow. That istrue. Octane is not by any means the sole meas- 
urement of a gasoline’s effectiveness. 

There are a lot of ways to raise octane, some of the ways will also 
raise the repair bills. Some high octane gas may not be as advanta- 
geous as a lower octane gas without harmful additives. That is a 

. technical problem. 
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g 5 The economics of price discrimination had been very destructive 
a. J { the retailer’s margin, of their chance to make a living without 
‘passing on lower prices to the public in practically all marketing areas 
Bn the United States. 
One—Michigan—is insulated by such activity by the Michigan be- 


low cost sales law, together with the FTC order in the Standard- 
. Detroit case. 

75 In the other 47 States and District of Columbia, price-control wars 
initiated by major oil companies in the past 2 years since the Stan . ird- 
® @ Detroit decision and permitted under the interpretation of that de 


f ision by the FTC have robbed retailers of their margin, have : coho 
d @ tank-wagon prices to go higher and the consumers to pay the same 


while dealers receive less. 
The present extent of these price- control wars is that their purposes 
@ have been accomplished in many areas whereas in New England and 
@ Rhode Island they are still raging with retailers’ margins down to 2 

cents and the imposition of these destructive practices through price 

discrimination. I would like to read some correspondence which we 

have had with the FTC or the salient part of it in connection with 

these complaints. 

I was not here yesterday. Iam advised that Judge Barnes told the 

™ committee that he was informed by the FTC that there had been 54 
t' & ease-and-desist orders issued since the Standard-Detroit decisio: 

and also that there had been no occasion where the cease-and-desist 
- §@ orders had been refused based upon the defense of meeting competi- 


ce cele 
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tion. 

> Gg There are some additional facts in connection with those statistics 
, that are very salient. 
3 It is not the Standard- Detroit dec ision standings r alone, but it is the 
- @@ decision plus the application of it by the new majorities of the FTC 

™ that is particularly significant. ican tell you of a study of their pro- 
r & ceedings, reports which I have made that, since Mr. How ry became 
> & Chairman, there has been no ease in which the FTC has granted a 

ease-and-desist order where the meeting-competition defense was 
; a advanced. 
' Senator Lone. Let’s get that straight now. 

Am I to understand that of these 54 cases that Judge Barnes referred 
y (tothe day before yesterday, the answer to my question is that in not a 


ingle one of those cases had the defendant urged that he was diserimi- 
nating in good faith to meet competion ? 

Mr. Snow. In not a single one of those cases since Mr. Howry be- 
came Chairman of the Commission. 

Senator Lone. How long wasthat? How long ago? 

Mr. Snow. Approximately 2 years ago. 

Judge Barnes said pune ee else which is true, but the explanation 
of itis startling. He said that there were no cases in which the Com- 
mission had refused to issue an order because of the advancing of the 
good-faith defense. That is true. 

But the explanation of it is that the refusal of the Commission to 
issue the order is not the place where they have given credence and 
effect to that defense. 

The place where that defense has been eee has been in refusing 

inv estigation and in refusing to issue complaints. 
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The Commission consistently, where there has been any probability 
that this meeting-competition defense could be advanced, has then 
refused the complaints of service-station operators to investigate price 
discrimination practices, or, having made the investigation, has re- 
fused to issue the complaints. 

In order to document that, that is not my statement. The records 
of the Bureau of Investigation are not public records and I would 
not know about it except from their own knowledge of them. I would 
like to read briefly from correspondence with Mr. Harry Babcock, 
Director of the Bureau of Investigation of the FTC, since Mr. Howry 
became Chairman. 

This correspondence deals with one complaint. Of course, there 
were repetitive correspondence in other complaints. 

This 1s a complaint of price discrimination in Jackson, Miss., where 
the Texas Co. had reduced its price to two lessee dealers but not to 
other dealers. 

The reduction was 4 cents and the other dealers had to chop up their 
price to meet the price competition. It was 2 cents. I am going to 
correct that. The differentiation was 2 cents at the time this com- 
plaint was filed. It eventually became 4 cents. The 4 cents is a fac- 
tual matter in my file of that complaint. At the time the complaint 
was filed with the Commission the price discrimination was 2 cents. 

Mr. Babcock responded, calling my attention to the decision of the 
Supreme Court in the Standard of Indiana case and saying that this 
would prevent their making any investigation. 

And I responded to that and said that I thought they were extending 
and applying the Standard-Detroit decision to a broader fact pattern 
than the Standard-Detroit case warranted, that when that decision 
had used the words “retain a customer,” it must be in primary and 
actual competition. 

In this instance this dealer who was getting this discrimination was 
bound to them by lease and dealer agreement. He could not get away. 
They did not have to do that to keep him as a customer. In order to 
do that, they were giving it to him to keep his customer; then it was 
not primary and actual competition. He did not respond to that 
argument, but he wrote me a letter with perfect candor, a portion of 
which I would like to read. Hesays: 


The allegations as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, together with the stated legal prece- 


dents and argument set forth by you, have been given careful study and 
consideration. 


He doesn’t respond to the argument made there at all, but he then 


gives this reason for continuing to refuse investigation of that com- 
plaint: 


As previously stated to you in my letter of August 18, 1954, a number of in- 
vestigations have been conducted as a result of the receipt of complaints of a 
substantially similar nature. Full factual information, almost if not identical 
with that supplied by you, has been presented to the Commission regarding the 
practices of the major oil companies. Specific instances where investigation has 
not only disclosed such practices, but the effect of snch practices on competition, 
have been the subject of study and consideration. In no instance has the Com- 
mission issued a complaint where it has been shown that a major oil company 
reduced its price to a filling station operator for the purpose of enabling such 
operator to meet a competitive price. 


So they don’t have to refuse to issue cease-and-desist orders. 
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They simply don’t issue the complaints, and Mr. Babcock goes on 
and says in effect since they won't issue the complaints why should we 
spend our time and money carrying out the investigations. That is a 
prudent view from his standpoint. No use investigating something 
that the Commission has a fixed policy it won't issue a complai nt on 
after the investigation is completed. 

The import of this letter is terrifying, but we should compliment 
Mr. Babcock’s candor. He says no complaint has been issued to you; 

therefore, no investigation is useful because no action will be taken 
in any event. 

Those words are my paraphrase. That is the import I draw from 
its language. 

I responded to Mr. Babcock telling him that the arguments I had 

adv anced in my letter, the thread of the argument, had been dropped 

y him and I wondered what their response was to our position that 

they were extending the import of the Standard-Detroit decision to 
cases where it was not intended to apply. 

I received no reply to that letter but January 19 I met with him and 
other people in FTC and he assured me I would have a reply to that 
letter written in December. And it would be written with the full 

approval of the Commission but that reply has not been received. 
That shows the import of this Standard-Detroit decision. So far as 
we are concerned, it means there is no barrier to price discrimination 
practices in the retail petroleum business. 

If you operate a service station anywhere in the United States except 
possibly Michigan and your supplier decides to put you out of business 
by granting a ‘discount to another station of the same brand on the 
excuse of an off brand, and not to you, you have no redress. 

There is nothing any lawyer, or your trade association, nor your 
group can do about it, except that you can wait until your capital is 
gone and you have been wd up and you can be canceled out or quit or 
co out of business. 

Then, of course, there will be articles in magazines—Kiplinger’s 
Changing Times had one—and advertisements: 

There is good money in the gas-station business. Come and see us. The place 

go is the district manager. Be your own boss. 

And if you have $2,000 or $4,000, why you are in and that can 

happen to ‘the new man, too. That is why 65.000 people went out of 
business, failed in business, forced out of business in this business 
last year. 

The Cuamman. Would you care to put that exchange of corre- 
spondence in the record? 

Mr. Snow. Yes, I would like to place copies of the correspondence, 
certified copies of the correspondence between myself and Mr. Babcock 
of the FTC in the record. 


(The documents referred to are as follows:) 


FEDERAL TRADE COMMISSION, 
3UREAU OF INVESTIGATION 
Washington, August 18, 1954. 
Mr. Wirrtram D. Snow, 
(General Counsel, National Congress of Petroleum Retailers, Inc.., 
Detroit, Mich. 
Dear Mr. Snow: This will acknowledge receipt of your letter of July 15, 1954, 
in the form of a complaint filed in behalf of the Mississippi Service Sation 
Operators Association, Jackson, Miss., in which you allege that the Texas Co. 
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is discriminating in price by allowing one of its service stations located in 
Jackson, Miss., a 1 cent per gallon discount which is not allowed to other retailers 
in the same vicinity for the purpose of controlling the retail price at which the 
gasoline is to be resold. 

In considering your request for investigation of this matter it should be first 
stated that the Commission has received and continues to receive numerous 
complaints alleging violation of the Robinson-Patman Act on the part of the 
major oil companies in all sections of the country. Recently investigations have 
been undertaken in Pennsylvania and New Jersey and in a number of Mid- 
western and Southern States, including Mississippi. However, the evidence 
obtained during the course of these investigations failed to provide a proper basis 
for the Commission to have reason to believe that the statutes administered by it 
have been violated as a result of the practices of the major oil companies. In 
practically all instances in which investigations have been conducted it has been 
established that the complained of discriminatory pricing practices were being 
followed in connection with local gasoline price wars which were the outcrowth 
of efforts of the major oil companies to meet competition of dealers seliing non- 
branded gasoline at reduced prices. 

Under such circumstances no corrective action has been taken by the Commis- 
sion because of the defense available to the sellers under section 2 (b) of the 
Robinson-Patman Act, which provides in substance that a seller may defend 
himself against a charge of unlawful discrimination in price by showing that his 
lower price was granted in good faith for the purpose of meeting an equally 
low price of a competitor. 

In Standard Oil Company v. Federal Trade Commission (340 U. S. 231), the 
Supreme Court declared that section 2 (b) provides a subsiantive defense to a 
charge of unlawful price discrimination, regardless of the fact that competitive 
injury is sustained by customers to whom the lower price is not made available. 
In passing upon this point the court stated in part as follows: 

“In a case where a seller sustains the burden of proof placed upon it to estab- 
lish its defense under section 2 (b), we find no reason to destroy that defense 
indirectly, merely because it also appears that the beneficiaries of the seller’s 
price reductions may derive a competitive advantage from them or may, in a 
natural course of events, reduce their own resale prices to their customers. It 
must have been obvious to Congress that any price reduction to any dealer may 
always affect competition at that dealer’s level as well as at the dealer’s resale 
level, whether or not the reduction to the dealer is discriminatory. * * * We may, 
therefore, conclude that Congress meant to permit the natural consequences to 
follow the seller’s action in meeting in good faith a lawful and equally low 
price of its competitor.” 

In the light of the meaning of the statute as determined by the Supreme 
Court it follows that a seller is within his legal rights in confining his price 
reductions to dealers in the vicinity of the dealer or dealers whose competition 
he seeks to meet, even though such action results in injury to customers to 
whom similar reductions are not made available. 

On the basis of the facts set forth in your letter, it would not appear that the 
situation prevailing in the Jackson, Miss., area at the present time differs mate- 
rially from other situations in which investigations have been conducted and in 
which it was determined that no corrective action was warranted. 

In addition to the foregoing, the Commission is informed through established 
liaison channels that the Antitrust Division, Department of Justice, is econ- 
ducting investigations in the gasoline industry which include inquiry concern- 
ing the same practices referred to by you, i. e., discrimination in price and 
the use of coercive tactics to fix the retail price of gasoline. 

In view of the foregoing, it appears that further and additional investigation 
may not be warranted at this time, particularly where such investigation might 
involve practices on the part of the Texas Co. similar in nature to those indi- 
cated by you. 

Your interest and cooperation in bringing this matter to the attention of 
the Commission are appreciated. 

Very truly yours, 
Harry A. Bascock, 
Director, Bureau of Investigation. 
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NATIONAL CONGRESS OF PETROLEUM RETAILERS, IN¢ 
Detroit 26, Mich., November 8, 1954 
Mr. Harry A. BABCOCK, 
Director, Bureau of Investigation, . 
Federal Trade Commission, Washington, D. C. 


DeaR Mr. BaBcock: This is in reply to your letter of August 18 in which 
you cite the decision of the Supreme Court in Standard Oil Co, y. Federal Trad« 
Commission (340 U. S. 231), interpreting the so-called good-faith defense con 
tained in section 2 (b), as requiring the Commission to decline investigation of 
our complaint charging the Texas Co. with price discrimination in a Jackson, 
Miss., case. 

You will remember that our complaint dealt with a discriminatorily lower 
price granted by the Texas Co. to a single retailer who was in competition with 
an off-brand station. There is no allegation or reasonable possibility that another 
oil company had offered this particular retailer a lower price, and since this 
particular retailer was bound to the Texas Co. by lease and dealer agree 
ment, he would not have been free to accept in any event. 

Thus, an important element of the good faith defense contained in section 
2 (b) as interpreted and defined by the Supreme Court in the decision you cited, 
is entirely lacking and therefore this defense is not available. The indispensable 
element which is lacking is the requirement that the discriminatory price must 
be granted to retain the retailer as a customer—otherwise stated, as the re 
quirement that the competition being met must be actual or primary compe 
tition (as distinguished from derivative or secondary competition). 

The court’s language establishing this requirement is clear and unequivocal 
and appears both in the introductory portion of the decision and also in part 
lll dealing with the good-faith defense. 

In the second paragraph of the decision, the court said: 

“For the reasons hereinafter stated, * * * we agree with petitioner that 
under the act, the lower price to jobbers was justified if it was made to retain 
each of them as a customer and in good faith to meet an equally low price of 
a competitor.” [Italic added. ] 

In part III under the heading “There should be a finding as to whether or 
not petitioner’s price reduction was made in good faith to meet a lawful 
equally low price of a competitor :” 

“The defense in subsection (b), now before us is limited to a price reduction 
made to meet in good faith an equally low price of a competitor. It thus elimi- 
nates certain difficulties which arose under the original Clayton Act. For ex- 
ample, it omits reference to discriminations in price ‘in the same or different 
communities * * *’ and it thus restricts the proviso to price differentials oc 
curring in actual competition. * * * None of these changes, however, cut into 
the actual core of the defense. That still consists of the provision that wherever 
a lawful lower price of a competitor threatens to deprive a seller of a customer, 
the seller, to retain that customer, may in good faith meet that lower price. 
Actual competition, at least in this elemental form, is thus preserved.” [Italic 
added. | 

In the case stated in our complaint against the Texas Co., the retailer had had 
no other offers and he could not have accepted them in any event, hence the 
discriminatory price was not made to retain him as a customer. Since no other 
supplier had solicited this retailer, the competition being met was not actual 
and primary—but was derivative, secondary and remote. Thus an essential 
element ef the “good faith” defense is lacking, and we fee! that investigation of 
the complaint is justified and reasonably required upon te statement of the 
facts set forth in our letter. 

Your letter declining investigation of this complaint has been a matter of 
grave concern to our officers and other small-business association leaders with 
whom we have discussed it, not only because of the instant case, but more sig- 
nificantly, because of the dangerous enlargement of the section 2 (b) defense 
implicit in your language and position. 

As you well know, the effective prohibition of price discrimination practices 
is a necessary condition for the survival of small and independent business. 
Since the proviso contained in section 2(b) has the effect of permitting some 
price discriminations and thus weakens the general prohibition contained in 
the act, any enlargement or extension of this proviso to permit additional areas 
of price discrimination is deeply disturbing, and we sincerely hope that such will 
not be the policy of the Federal Trade Commission. 

We shall appreciate hearing from you further in this very important matter. 

Very truly yours, 
WiLr1aAM D. Snow, General Counsel. 
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FEDERAL TRADE COMMISSION, 
BUREAU OF INVESTIGATION, 
Washington 25, November 22, 1954. 
Mr. WI1Lit1AM D. Snow, 
General Counsel, National Congress of Petroleum Retailers, Inc., 
Detroit 26, Mich. 


Dear Mr. Snow: I am in receipt of your letter of November 3, 1954, with fur- 
ther reference to a complaint which you previously filed against the Texas Co., 
alleging that it is selling gasoline to a filling station operator, Dixon Service 
Station, located on North State Street, Jackson, Miss., and to other stations at a 
price of 1 cent per gallon below the price offered Cross Service Station, also 
located on North State Street, and to certain other independent filling stations. 

The allegations as to the facts set forth in your letter of July 15, as further 
interpreted by your letter of November 3, together with the stated legal prece- 
dents and argument set forth by you, have been given careful study and con- 
sideration. As previously stated to you in my letter of August 18, 1954, a num- 
ber of investigations have been conducted as a result of the receipt of complaints 
of a substantially similar nature. Full factual information, almost, if not, identi- 
cal with that supplied by you, has been presented to the Commission regarding 
the practices of the major oil companies. Specific instances where investigation 
has not only disclosed such practices, but the effect of such practices on compe- 
tition, have been the subject of study and consideration. In no instance has 
the Commission issued a complaint where it has been shown that a major oil 
company reduced its price to a filling station operator for the purpose of enabling 
such operator to meet a competitive price. 

The investigations heretofore conducted have required the use of more than 
a proportionate share of the available funds and personnel and I believe you will 
agree that the funds and time expended in obtaining evidence and information 
to be used as a basis for study and consideration of the complex and difficult 
problem presented demonstrate a sincere desire on the part of the Commission 
to fully utilize its statutory authority in an effort to eliminate any actionable 
unfair methods of competition or discriminatory pricing practices in the petro- 
leum industry. 

In view of the foregoing circumstances, it would appear inadvisable for the 
Commission to initiate an additional investigation which it seems may produce 
facts and circumstances as a basis for action which would not be substantially 
different from those already considered and upon which no formal action has 
been taken. 

Your interest in bringing this matter to the attention of the Commission is 
appreciated and if you feel that the Commission may be of further service to you 
in this or other matters, you may he assured of its cooperation. 

Very truly yours, 
Harry A. Bascock, Director. 





NATIONAL CONGRESS OF PETROLEUM RETAILERS, INC., 
Detroit 26, Mich., December 27, 1954. 
Mr. Harry A. BAscock, 
Director, Bureau of Investigation, Federal Trade Commission, 
Washington, D.C. 


DEAR Mr. BascocK: I have carefully studied your letter of November 22 in 
the light of our correspondence which preceded it, as follows: 

1. My letter to you of July 15 in the form of a complaint asking that you open 
a docket and cite the Texas Co. for violation of section 2 of the Clayton Act, as 
amended by the Robinson-Patman Act, by reason of price discrimination in favor 
of a particular retailer in Jackson, Miss. 

2. Your reply of August 18 citing the decision of the Supreme Court in Standard 
Oil Company v. FTC (340 U. S. 231), interpreting the “good faith” defense as 
requiring the Commission to decline investigation of our complaint. 

3. My reply of November 3 quoting the court’s language in that case that 
the lower price must be made to retain the retailer as a customer and that 
the competition met must be primary and actual, if the “good faith’? defense is 
to be available; and further pointing out that the discriminatory price against 
which we complained was not made to retain the retailer as a customer since 
he was already bound to the Texas Co. by lease and dealer agreement in any 
event, and pointing out further that the competition being met was thus not 
actual and primary but secondary and remote. 
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Your reply of November 22 makes no mention of the “good faith” argument, 

e reasons and authorities cited in my letter in connection with it, or the legal 
sufficiency of our complaint, but proceeds to a restatement of your conclusion 
hat, based on your experience in other investigations, the Commission just 

ouldn’t issue a complaint in this case in any event. 

Your last letter thus seems wholly unresponsive to the reasoning and author- 
ties presented in my preceding communication and to our continuing line of in- 

iiry, and I can only guess as to whether you have inadvertently dropped the 

‘ead of our discussion, or have consciously conceded our position and the 
egal sufficiency of our complaint. 

Assuming the latter, however, the failure of the Commission to authorize the 
nvestigation and issue the complaint requested becomes the more inscrutable. 

Is the Commission’s refusal to act based upon the same misconstruction of 

e Standard-Detroit decision discussed in my letter of November 38, and if 
hat is not the ground, then what is the ground? 

You state in your letter that our interest in bringing this matter to the atten 

n of the Commission is appreciated and assure us of your cooperation, and we 

ust that our further inquiry into the reasons and rules applied by the Com- 

ission in consideration of our complaint will be understood as evidence of 
ir desire to cooperate with the Commission in the enforcement of applicable 

Ws, 

Very truly yours, 
WILLIAM ID. Snow, General Counsel 

Mr. Snow. I mentioned the two views on the section 2 (b) defense. 
One that Congress had was that it was procedural. The second is the 

ew of the Supreme Court that it is an absolute defense and the 
opinion of the FTC that it is an absolute defense in our industry at 
vast to any type of price discrimination. 

Now, then, we come to the third view of this section 2 (b) defense. 
\nd, in introducing that, I might say that under the Supreme Court 
lecision in the Standard of Indiana case, there are expressed or im- 
vlied or consonant with it about five limitations or restraints upon that 
lestructive exception, and those are, first, that the discrimination shall 
be to retain a customer, second, that it shall be to meet a lawful 
premise. Those are expressed in the decision. 

rhe other is consonant with it or implied, drawn from the Staley 

ise, that the reduction must be specific, must be to meet a specific 
rice, not a general competitive condition. 

[f you want to meet general competitive conditions you should 
take your whole price structure down, not a selective lower price, that 

ie thing must be specific. 

That it may meet but may not beat the competition’s price, and, 

ithly, that this should be in good faith to the general intention of 

e statute. 

Now those five restraints are left to sort of channel up this tremen- 

ous exception. They are left after the Supreme Court decision. 
~o, We come now to the report of the Attorney General's study com- 
ittee and have simply what it proposes is to knock down even those 
ve restraints. 

Jn other words, it takes the Supreme Court decision in the Standard- 

etroit case as a starting point, and it takes cognizance of the five re- 

alning restraints upon that tremendous exce ption and one by one it 
ecommends that it be eliminated by them, mitigated or diluted or not 
ised, 

That is the substance of the 10 pages of the study committee’s report. 

That is the advantage of being internally consistent because every- 

ung in the recommendations will permit more price discrimination. 
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They know what they believe in and have the specific recommendations 
in order to attain them. 

Each one of those five recommendations will broaden the already 
terrifying defense which has engulfed and swallowed the act itself, 
the prohibition. Each one broadens them. 

To go through them as they are set down there, they first deal with 
the requirements contained in the Supreme Court decision that the 
lower price being met shall be a lawful price. Of course, they can’t 
exactly knock that, but their recommendation is that the definition 
of “lawful” shall be met, the requirement shall be met—the burden of 
proof shall be on the commission or on the complainant, on the plain- 
tiff rather than the defendant, and the defendant can offset the thing 
simply by showing that he did not know or ought not to know that 
the price was unlawful. 

Rather than placing on the defendant the burden of knowing that 
the price he is meeting is lawful, he is permitted to show that he did 
not know it was unlawful or should have known it was unlawful. 

The second recommendation deals with the requirement that the 
price discrimination, the act of price discrimination shall meet a 
specific price. They recommend that a seller should be allowed to 
have a price discrimination policy which meets general competitive 
conditions. 

Think of that. A two-price policy is bad enough to start with, one 
for the noncompetitive situation where you can gouge the consumers 
and another one to crush your competitors but you don’t have to have 
a specific price that you are meeting. You may have a generally lower 
or discriminative and destructive price to meet, generally competitive 
conditions, as distinguished from the requirement that it shall meet a 
specific lower price which requirement was left over from the Staley 
case, 

The third recommendation deals with the requirement left over from 
the Staley case «iso and I think included in the Standard-Detroit 
case that the discriminatory price might meet but not beat competition. 

They feel that is too mgid. The discriminatory price should be 
liberally interpreted, and, if it beats competition by a fraction of a 
cent or it beats competition in the sense that the goods are of a higher 
quality or different grade, that should be permitted and the excep- 
tion should still apply. 

In other words the restraints upon the exception that its discrimina- 
tory price may be granted to meet but not beat competition should 
be wiped away. It can be granted to beat competition in a genera! 
sense if it is hard to get the statistics. 

The fourth recommendation deals with good faith. The Supreme 
Court has not defined good faith. But under precedents good faith 
means to the purpose of the statute itself. Therefore, it is hard to 
permit these discriminatory practices in good faith to the purpose of 
the statute which is to prevent competitive injury. 

The definition proposed by the committee is that good faith shall 
be defined as good faith with respect to the statute, which seeks to 
prevent destructive practices, but that the good faith shall be limited 
to good faith to the exception of the statute which permits the destruc- 
tive practice rather than the prohibition against destructive practices 


that will constitute good faith under the Attorney General’s com- 
mittee. 
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Senator Ture. May I interrupt at this point? I would like to learn 
whether there is any one particular company that is in violation of 
this good-business conduct 

Mr. Snow. As far as the petroleum industry is concerned, sir? 

Senator Ture. Yes 

Mr. Snow. I have to answer that by just a little bit of background. 

The technique of price leadership by the oil companies is that the 
United States is divided into 8 marketing areas and one of the 8 
major companies assumes price leadership in each of those 8 marketing 
areas. 

Senator Tuyr. How does that come about ? 

Mr. Snow. Through acquiescence on assumption of price leader 
ship by one company and acquiescence by the others. 

Senator Ture. Nothing with respect to the location of their wells 
or the nature of their home offices would bring that about. You mean 
to infer that they have sort of divided up the Nation? 

Mr. Snow. That is what the Government said in their petition 
against the 23 major inmenened companies filed when Thurman Arnold 
was in charge of the Antitrust Division. 

They said it was divided. The Division exists and they respect it. 

Senator Ture. Let’s take Louisiana. Who has control of Lou- 
siana ¢ 

Mr. Snow. I would have to look at my m: Ups. 

Senator Lone. I would suggest Sti andard of Ne w Jersey. 

Mr. Snow. The eight price-leadership compan just to give you 
the areas as I remember it. In New England on New York, it is 
Socony- Vacuum. 

In Pennsylvania and Delaware the price-leadership company is 
Atlantic; that is the only company which is not one of the original 
Standard family. They are: a kind of outsider 

In New Jerse »¥ and ac ross from New Jerse Vv, 1 think in Maryland and 
Virginia and West Virginia anyway, Standard of New Jersey comes 
down there and zips across and then, of course, crosses the country to 

lexas where Humble, their subsidiary, is there. 

Standard of Kentucky is a price leader in a group of Southern States 
and in Kentucky. 

In the Rocky Mountain States the price leadership is Continental, 
vhich was John D. Rockefeller’s company, which acquired Midland 
Co. 

On the west coast is Standard of California. 

In the Midwest it is Standard Oil Co. of Indiana 

That is in Indiana, Michigan, Wisconsin, Illinois, and all Midwest 
States. 

Standard Oil Co. of Ohio, in Ohio. 

They operate in each other’s price-leadership area but respect the 
price-leadership company. 

Senator Lone. Who is the price leader in Louisiana? 

Mr. Snow. I am sorry I can’t state that with certainty. It is either 
Standard Oil of Kentucky or Standard Oil of New Jersey; I am not 
sure which. 

Senator Toye. We will say in the Midwest it might be Standard 
Oil of Indiana; however, there are some of the major companies that 
are very influential in that area. How would you describe their 
influence in those areas? 
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Mr. Snow. In each area there is one price leader and then there is 
one company which seems to have the specific job of whipping the 
off brands into line. 

In Texas the price leader is Humble or Standard of New Jersey, 
but the company having the job of whipping the off brands into line 
and, therefore, of practicing discrimination, is Gulf. 

An interesting sidelight on your question as to the reason why these 
companies have assumed price leadership in specific areas: in Ken- 
tucky, the home State of Standard Oil of Kentucky, Gulf sells more 
gasoline than Standard of Kentucky, yet it obediently acquiesces in 
Standard of Kentucky price-leadership proposals, making no effort to 
assert price leadership for itself. 

This exists throughout the country, the acquiescence of the price 
leadership policy in each area of one company. 

In Ohio, Sun, for example, exercises the whip lashing at the off 
brands by the price discrimination practices which will pull down a 
particular market at a particular time. 

So there is no one company which is more to blame than others in 
this matter. It is a general standard operating procedure of all major 
oil companies to practice price discrimination in limited areas in 
order to reduce prices and reduce dealers’ margins, move distressed 
gasoline or destroy off-brand competition. That practice is engaged 
in by all major oil companies. 

Senator Lone. May I ask a question in connection with the price- 
leadership picture? 

Is it also true that all these companies sell the other fellow’s gaso- 
line in spite of the furious advertising? If one fellow is short on gas 
he will go to the other fellow’s bulk plants to get gas; is that not 
correct 

Mr. Snow. It is generally true that they exchange gas. I don’t 
know that it is true that they sell each other’s gas. There may be 
some companies that do not do that. 

Senator Lona. I see some of this advertising that indicates if you 
make the mistake of going to the other man’s pump that you were 
going to have a bad day as long as you had their gasoline in the tank. 
The gasoline of a particular company was supposed to be so far supe- 
rior that you had to hold out until you could get to one of their filling 
stations. 

Mr. Snow. That is certainly misleading. They all produce good 
gasoline as a matter of fact. The product is good. They all produce 
good gasoline and much of the advertising is inferentially misleading, 
however. 

Mr. Samuel H. Elliott, marketing vice president of Standard Oil 
Company of Ohio, made the same » Fors to such advertising at the 
last stockholders’ meeting. 

He was disturbed by the fact that many companies had adopted a 
type of advertising which exaggerated and did not give a true pic- 
ture of the relative merits of the gasolines being advertised. 

Senator Durr. May I ask you this question? How is it possible 
for universal price leadership to exist throughout the country with- 
out secret understanding ¢ 

Mr. Snow. I did not hear your last four words. 

Senator Durr. Without secret understandings. 
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Mr. Snow. I don’t know that it is possible. I don’t know the answer 
to that. It is theoretically possible. You would not have to agree on 
prices. You would just have an understanding that you follow the 
leader. 

Senator Durr. The understanding is the thing I want to ask you 
ibout. 

Mr. Snow. How could you have the understanding without an 
agreement? I don’t know as you could. That point was raised in 
the Government’s petition of some hundred pages which was filed in 
1939. I believe it described this price-leadership pattern as one that 
was arrived at by understanding. 

Senator Lone. Is that the so-called Mother Hubbard case you are 
referring to? 

Mr. Snow. That is correct. 

Senator Durr. I did not see how under this situation you say it 
would be possible to have continuously the same result all over the 
country by a common pattern without a common understanding. 

Mr. Snow. Well, sir, not having any knowledge about the under- 
standing, I don’t like to make the statement which might well be taken 
as indicating that I do. I simply don’t know if there is an under- 
-tanding or not, but there is acquiescence in the system of price leader- 
ship by all companies. There is acquiescence by companies who 
should not acquiesce in terms of their relatively stronger economic 
position in the market. As an example, the relatively stronger eco- 
nomie position in Kentucky of Gulf against Standard of Kentucky. 
In some markets the acquiescence is understandable. 

In Ohio, Standard Oil of Ohio seems to sell 40 percent of the gas 
sold in Ohio. Their price leadership derives from the public accept- 
ance of the product, greater facilities for retailing and from other 
factors which represent economic strengths as distinguished merely 
from the imposition of a rule by virtue of an understanding chairman. 

Senator Durr. Does that mean that the price the consumer pays is 
not determined by competition ¢ 

Mr. Snow. In my opinion, the price which the consumer pays is not 
determined by competition. In my opinion the price which the con- 
sumer pays is based on the very extensive studies of the records 
of this industry over a period of time, the price which the consumer 
pays is the first thing which the price-leadership company decides 
upon. 

They first decided 

Senator Durr. What the traffic will bear ? 

Mr. Snow. What the traffic will bear. The people who do that— 
the statistical departments all are very sophisticated. They are very 
adequate to that task. They are able to compute the optimum price 
in terms of how much gallonage they will move at 25.9 and how much 
at 26.9 and how much at 27.9. 

If there is an inelastic demand, they can get the high price. For 
the elastic demand they have a lower price. They compute the opti- 
mum price by multiplying profit per gallon times the number of gal- 
lons to be sold at the price which will indicate the greatest profit. 
Chat is the first step then in that computation. The second step is 
the computation of how little of that total price we can give the re- 
tailer to sell and install this gasoline. That is what hurts us. 
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There are frequent miscalculations too in this optimum price. They 
can’t sell quite as much as they figured. They get overruns, they 
have only 30-to-40-day storage c apacity. They have to move it; 
when you have a miscalculation you don’t want to pay for it yourself. 
You just induce a price control war in which you reduce your price 
to a few retailers but get all the others to take the loss to move the 
gasoline. 

First, you fix the price and then you see how little you can give to 
the retailers. You then force that by price discrimination and you 
make the retailers pay the price of their miscalculation and you do 
that by price discrimination. That is why these retailers are con- 
cerned about effective prohibitions against price-discrimination prac- 
tices. 

We did have that type of prohibition under the Robinson-Patman 
Act as Congress intended to write it. We would have it again under 
S. 11 if it were adopted. 

Senator Lone. Mr. Snow, I just wanted to take exception to what 
you say about the complete nature of the control and the basis on which 
the prices are charged. I am rather firmly convinced that there are 
other factors that enter into the price fixing by the larger companies. 

For example, I believe the competitive effect of these smaller re- 
fineries is more than you are taking into account, even though they 
might follow price leadership. I feel that plays a part in it. 

In other words, the price is oftentimes kept to a closer margin in 
those areas where there are independent refineries and the price is 
permitted to be at a higher point where there are no independent re- 
fineries. Likewise, I believe there are certain restraints borde ering on 
the question of what they think the public would accept. 

In other words, no one cares to create a public uproar against its 
industry. He judges where he will get a fair profit. I think there is 
a restraint involved in that which you have not taken into account. 

Mr. Snow. I agree. There is a multiplicity of factors there. 

Senator Tuyr. There is a question where you made the thing so sim- 
ple as to how they arrive at what the competition will be. 

Assuming that there is a community where you have about three 
service stations and one is handling an independent product, one is 
handling Standard, and the other Socony Vacuum. And this one 
particular dealer made a decision that he is going to give a certain 
type of service to a customer who comes in and purchases gas of 
him. 

The parent company would have nothing to do with bringing that 
about, would they? And yet this one particular dealer might possi- 
bly get quite a run to his station just by the mere fact that he is 
offering to do something—either a grease job or wash job or he is 
going to give out some sort of a trade offer—and he gets a pretty 

air run. 

What do you say about that type of competition in a community ? 
T have seen that. I may have been a party to helping them to bring 
that about by the mere fact that I found it desirable to take advan- 
tage of that particular special service that he was giving. 

Mr. Snow. Of course, In some areas the retailers are free to do, 
to choose what they will do. However, I would call your attention to 
this. That no retailer can for more than a few months do anything 
that the supplying company does not want him todo. 
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These men are independent businessmen in that respect, but they 
exist under a system where they have none of its rights which make a 
man independent. They lease their stations from the supplying com- 
pe anies. Those leases are either 6 months or 1 year. They have short 
term cancellation clauses in addition. If the individual lessee re- 
tailer engages in any practice which is either price cutting or price 
raising or mechanical work or the giving of some merch: undise which is 
prohibited, his lease will either be canceled forthwith or it will not 
be renewed 6 months or 1 vear hence. It is this system of short-term 
leases which requires the retailers to do business continuously under 
the threat of cancellation or termination. 

Senator THyr. Do you have evidence of a station operator giving 
out some sort of a special service that had induced customers to come 
to him to such an extent that it was noticeable in the community that 
this one person was getting all the trade of that community and the 
other stations were suffering? Have you any evidence that they went 
in there and put a certain restriction on his operations and threatened 
cancellation, if he did not cease to offer that free wash job or what- 
ever he might have been doing to induce the customers / 

Mr. Snow. We have hundreds of cases of lease cancellations. 

Senator Toye. [know youhave. Iam now referring to this specific 
sort of a special service. 

Mr. Snow. I don’t at the moment——- 

Senator THye. You can tell me about a lot of things, but do vou 
have a specific instance where you can say in Podunk, Ind., there were 
3 dealers, 1 man saying he would give a fre e wash and that he at- 
tracted enough customers so that the other 2 dealers « ‘omplained and 
then the parent company came down and said to him, “You either stop 
this or we will cancel your contract” ? 

Mr. Snow. I don’t have any cases of that sort at all. They 
wouldn’t be likely to arise because the margins on gasoline are so 
small that attracting additional business by giving free service does 
not enable the man to continue in business very long. 

Senator Ture. No; but if you get the customer, man’s habit is such 
that he might continue to come there once he is used to being a 
customer. 

Mr. Snow. Then, it costs more toservice him. As you increase your 
volume it costs more to do the business. I might illustrate that this 
way: 

Dun & Bradstreet did a rather extensive survey of service-station 
operating costs and profits and they chose 365 stations having an 
ae capital in merchandise inventory. accounts receivable and 

vorking capital other than real estate of $10,000. 

The average earnings of those stations in draw he account, in wages 
und salaries to the owner, his wife for keeping his books, to his chil- 
dren, the total compensation of those station operators averaged $4,400 
a year and they worked an average of 90 to 100 hours a week. 

So it works out to about $1an hour. There isn’t any margin in that 
Sl an hour to give anything else away. 

Senator Torr. Now you are getting into statistics in the same man- 
ner to convince us of the soundness of your argument. But if you 

were traveling across country making a 1,200- or even a 3,000-mile tri 
63709—55—pt. 1——11 
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it won’t take you very long if you do that very often, you know about 
the type of station and the line of companies where you are going to 
stop. 

Mr. Snow. Yes; I think that is true. 

Senator Ture. There is another factor almost as competitive as 
advertising or special car servicing. 

I don’t think I have to tell you anything about that because if you 
are accustomed to travel across country, you soon find out where you 
are going to stop with a certainty that you will find a clean, acceptable 
restroom; isn’t that true? 

Mr. Snow. Yes; that is-usually true. 

Senator Tuy. There is a policy of certain companies that if that 
dealer does not maintain a clean, acceptable restroom to the touring 
public, he is going to be in trouble penetenr as continuing his lease. 

Mr. Snow. That is right. 

Senator Tyr. And another company may not have that sort of a 
standard policy, and, therefore, from the standpoint of the touring 
public they would just simply shun the station, you see. 

Those are things where the statistical figures cannot be exact in 
measuring the action of the business trends. 

Mr. Snow. There is a human element, surely. 

Senator Tuyr. Absolutely. 

Mr. Snow. That has been said of the petroleum industry, however, 
that it has made tremendous progress on the technical side. "The tech- 
nical progress has been marvelous, the human progress very little. 
I won't detain you to talk about the condition of these men who live, 
who do business under that threat, continuing threat of lease termina- 
tion and lease cancellation, but it is not a happy situation and it is 
one that I think the oil companies will realize is defeating them be- 
cause they no longer will be able to attract good men. A man of 
prudence does not wish to invest five or ten thousand dollars in in- 
ventory and equipment in a station where his lease may be canceled 
in 6 months. | 

This system of feudalism that produces some good results—the clean 
restrooms are one-—but there are some awful heartaches. 

Senator Lone. I am curious about the Dun & Bradstreet study. 
Have you concluded your point about that ? 

Mr. Snow. Yes: I have. 

Senator Lone. Does that include the study of those who had more 
than $10,000 invested in the station ? 

Mr. Snow. It was a study of 365 stations having an average invest- 
ment of $10,000. The average for the country is a great deal less so 

they were a favored group of stations. 

My point there w as simply that the margin of profit even for the 
well-financed station is so small that they are not likely to be able to 
indulge in gimmicks and giveaways as other businesses might where 
they have a higher gross margin. 

Senator Lone. You do recognize that there are some stations that 
do substantially more business than others ¢ 

Mr. Snow. Yes. 

Senator Lone. Just like Senator Thye cited, they maintain a sub- 
stantial service, more than others ? 

Mr. Snow. The gross volume of business is not always an index to 
it. The average gross operating margin found by the Texas Co. sur- 
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vey now is 5 cents, a cent and a quarter is retained by the supplier as 
rent; that leaves 334 cents as a gross operating margin to hire help, 
to pay station expenses, overhead, and other expenses before profit 
comes out. 

Phere is a negligible profit as profit-on that margin of gasoline. 
fhe labor costs of purchasing gasoline are so great in proportion to 
the margin as to mean that an increased gallonage may or may not 
mean increased profit to the operator. 

Because of the conditions that exist in this industry the increase 
in the rate of business failure and the attribution of these events to 
the practice of price discrimination as a means of market control, our 
members are tremendously interested in a policy which is the exact 
opposite of that advanced in the report of the Attorney General’s 
conimittee, 

Instead of wanting more price discrimination as this report would 
permit if its recommendations were put into effect, we are interested 
in less price discrimination. We are interested in no price discrim- 
ination if that can be achieved through amendment of the Robinson- 
Patman Act; that is, no price discrimination which results in injury 
to competition. 

Senator, I will say I just came across these maps here which answer 
the question as to Louisiana. 

Alabama, Mississippi, Georgia, Florida, and Kentucky are Stand- 
ard of Kentucky. Louisiana, Texas, Arkansas, Tennessee, South and 
North Carolina, Virginia, West Virginia, Maryland, and New Jersey 
are Standard of New Jersey. 

So Louisiana is in the price-leadership areas of Jersey Standard, 
which, of course, is the largest and strongest of them. 

Senator Lone. I would be surprised to hear something different. 

Mr. Snow. We hope that you will, in considering this problem, un- 
derstand the need which these men have for protection against destruc- 
tive price discrimination practices. 

Monopoly, after that is once established, is not easily uprooted, and 
it is not even always practical to uproot it. 

But the concern which Congress has always felt for preventing 
destructive trade practices from arising, from preventing the destruc- 
tive trade practices which destroy small-business competitors and give 
rise to monopoly, may properly be exercised here to strengthen the 
prohibition against price discrimination in our industry. Effective 
prohibition against. price discrimination is the absolute condition for 
the survival of the individual service station operator in business. 
it is this absolute condition without which he cannot survive. 

To grant price discrimination practices under the excuse of meeting 
otf-brand competition and exceptions from that prohibition is to render 
more than 200,000 so-called independent small-business men helpless 
in the face of practices against which they will then have no legal 
defense and against which they have no economic safeguard or reserve. 

I wish that some of them might have been here and heard the in- 
terest which you gentlemen have taken in their problem and the un- 
(lerstanding questions and the concern which this inquiry shows. 

Senator Lone. Are you concluding now? 

Mr. Snow. I have concluded. 

Senator Loxe. There are one or two things I would like to ask, Mr. 
Chairman. 
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The Cuatrman. Go right ahead. 

Senator Lone. One is: Those whom I felt were perhaps conscien- 
tiously on your side, but nevertheless in favor of the good-faith de- 
fense, have urged that you ought to make a corporation prove the 
good faith. For example, I probably should not take advantage of 

ersonal conversations with a person who once had some responsi- 

ility for the Standard Oil of Indiana case, but I felt he did not do 
what he should have done in connection with that case. 

This individual took the attitude that although he felt they were 
probably on the sinning side with regard to those filling stations in 
the Detroit area which were suffering from price discrimination, he 
felt that Standard would be unable to prove its good faith. He felt 
that the Supreme Court should have told you to send the case on back 
and let Standard come in and prove whether it was in good faith in 
making this discrimination. 

Do you think that offers some possibility that would answer this 
problem ? 

Mr. Snow. It does, Senator. Asa matter of fact, that is somewhat 
what happened in that case. The case came back to the Federal Trade 
Commission to make findings and issue an order in conformity with 
the Supreme Court’s direction, that is, to make a finding as to whether 
or not there was good faith, and, from the record, the old Commission— 
not the new majority, but the Commission prior to Mr. Howry’s ap- 
pointment as Chairman—the old Commission entered a finding that 
there was not good faith in there, and that the record failed to show 
good faith on the part of Standard Oil Co. 

Senator Lone. You say old Commission—— 

Mr. Snow. The old Commission. 

Senator Lona. Found there was not good faith ? 

Mr. Snow. And an order continuing the cease-and-desist order, or 
reinstituting the order. 

Senator Lone. What did Standard do then; did they obey ? 

Mr. Snow. They waited a little bit and, after Mr. Howry was 
appointed chairman, moved the Commission for a rehearing or recon- 
sideration of that order, and the new Commission reconsidered the 
order of its predecessor and declined to amend or modify it, in con- 
formity, I think, with a sound, commendable policy that the rule of 
stare decisis and the rule of res adjudicata apply. The thing was 
decided, and, because of personnel changes, they would not kick it off. 

Senator Lone. Standard Oil of Indiana was finally compelled to 
cease their discrimination ? 

Mr. Snow. That is correct. There is now in effect a cease-and- 
desist order against them. However, that has been repealed. Mr. 
McMillan’s account of the length of time involved in the Automatic 
Canteen case is paralleled by this. This case was initiated to the Com- 
mission on the complaint of our Michigan officials, our Michigan 
affiliate association, in 1938 or 1939. 

Finally in 1952 came the Supreme Court decision which invalidated 
the Commission’s order. It was another year before the Commission 
got the new order on. Now the case is on its way back to the courts 
of appeals in case they can get in. 

Senator Lone. What has been the situation during all these years! 
Has the order been in effect concerning Standard Oil? 
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Mr. Snow. The order was put into effect by the Commission in the 
early 30’s. As I 

Senator Lone. The independent service-station operators have the 
protection of an order to prevent discrimination ¢ 
' Mr. Snow. Yes. Since 1946—there was a lull during the war- 
from 1945 until the date of the Supreme Court decision, these were 
protected by the order. They had no order then from that date until 
the new findings and order were made by the Commission. 

From 1945 until right now, they have had the protection of a cease- 
and-desist order except for a short interval following the Supreme 
Court’s decision. 

Senator Lone. In that instance the Commission, having gone into 
this matter very thoroughly and having, I suppose, a file that would 
fill this room by now w ith all the evidene e taken, finally arrived at 
the conclusion, even though there is a so-called good-faith defense, 
that Standard of Indiana is not in good faith in making the type of 
discrimination that they are making? 

Mr. Snow. That is correct. 

Senator Lone. It has occurred to me, as an attorney who has no 
experience at all in this type of lawsuit, that the logical way to 
handle this thing on the good-faith defense would be to place the 
burden on the man who says he is in good faith. I don’t know whether 
you can do it under the existing law if Standard said, “We are meet- 
ing the competition of the Red Indian Gasoline.” Was that the name? 

Mr. SNow. No, | don’t think that was the name. 

Senator LonG. Some such name. It isn’t quite right; it is close. 
Some off-brand gasoline. The thing to do would be to have legal 
authority to enjoin the other fellow and bring him in and see if he 
is making a legal price and if in good faith it is necessary for you 
to make this e hange i in price to meet t his competition. 

Mr. Snow. I think that would probably be very helpful. Of course, 
I wonder why, if we really wish to promote competition, we want to 
permit price discrimination. If Standard wants to defeat the Red 
Indian Gas, let them reduce their price to all their dealers; then the 
retailers and public will benefit. That will be real competition, in- 
stead of permitting him to select a few dealers and permit him to 
reduce the price. 

Senator Lona. If Standard wants a price war with Gulf, let every- 
body get in on it. Cut the price to everybody and fight furiously. 

But when they want a price war, they decide we are going to have 
the war by taking it out on the retailers, with the result that they 
will have to fight and die but the big companies will maintain the 
same profit as usual. 

Mr. Snow. Yes. It is like Lord Chesterfield’s advice to his natural 
son: “Practice deceit wherever there is anything to be gotten by it, 
but be careful at all times to maintain a reputation for integrity.’ 

In this price discrimination thing under this exception you prac- 
tice price discrimination wherever you can crush anybody by doing 
it. All the rest of the time you have a high price in the noncompeti- 
tive market to the consumers. 

Senator Tuyr. What was the situation before the Standard Oil 
case ? 

Mr. Snow. Before the decision there ? 

Senator Ture. Yes. 
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Mr. Snow. Prior to that decision the FTC treated the meeting- 
competition, good-faith defense as a procedural proviso. 

Senator Ture. Were there less price wars ¢ 

Mr. Snow. Yes. There were less under the enforcement of the old 
Commission. I think, in fairness, there are two factors, 

Senator Tuyr. There have been price wars as long as I can 
remember. 

Mr. Snow. Yes; there have been price wars but there was a means 
of preventing price wars which arose from price discrimination prac- 
tices or from using price discrimination as a means to extend the price 
wars. 

Senator Tuyr. Has it become worse ? 

Mr. Snow. Yes; it was much worse. It was followed by a wave 
of price wars because there was no means of coping with the problem. 
it flares up and flares out. So-called price wars are price-control 
wars; those are wars designed for the purpose of securing — con- 
trol rather than being a price war in the sense that the dealers jump 
into a price war. Those are wars of price control imposed by the 
discriminatory price. 

The second factor is the new Commission which has a different 
view of these things—I don’t say they are not sincere—what to do 
with this problem. Under the old Commission there was an enforce- 
ment provision available to prevent price-discrimination practices. 
Now as Mr. Babcock points out “We make the investigations but no 
complaints can be issued. The Standard Detroit decision, the wa 
we apply it, is an absolute bar.” There is no restraint for the oil 
company. There is nothing they fear now so far as practicing price 
discrimination in order to move the distress gasoline, to make the 
retailers pay for their miscalculations, to liquidate the off brands by 
making them take a big loss temporarily until they go back up. 

Senator Tre. In the past year, where was the greatest wave of 
so-called price wars? 

Mr. Snow. I can give you some examples. In Rhode Island for the 
past 2 years there has been a price war which has deteriorated dealers’ 
margins to 2 and 3 cents a gallon. In North Carolina, in Charlotte, a 
price war started following the decision which has only recently been 
terminated. 

Prior to the Standard decision there were price wars in the New 
Jersey area. They have been going on for 10 years. 

Senator Try. There have been price wars as long as there has 
been selling of gas? 

Mr. Snow. Yes. Price discrimination is a provocative factor for 
initiating and spreading price wars. There was some relief prior to 
this dicision. 

Senator Lona. What percentage are company-owned ? 

Mr. Snow. Eighty percent or more of retail service stations are 
owned by the companies and something under 5 percent are company 
operated. 

Senator Lone. One thought that occurs to me: It seems to me that 
these price discriminations are used in some instances by the major 
oil companies just as a method, as you suggested before, of seeing to 
it that if there is going to be money made in the oil and gas compa- 
nies, then it will be made by the fellow who owns the refineries and 
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oversees production, not the fellow who owns the independent refin- 
eries and the small filling stations—that money will be made by those 
vho have the large refineries. 

These discriminations, of course, can make it impossible for the in 
dependent retailers to make any substantial profit. 

It further occurred to me that, if those who operate these filling sta- 
tions get too much out from under the contro! of the owners of the 
stations, which is the major oil companies who own 80 percent, these 
people may then decide they will integrate and operate their own sta- 
tions as company stations / 

Mr. Snow. There is little likelihood of that. They did that once. 
They did that down to 1930, when the stations were not only company 
owned but company operated. Then Iowa passed the chain-store tax 
that made it costly to have a chain of service stations. 

They began to lease them out; that was done by Standard of Indi- 
una. It was called the “Iowa plan.” It was extended to States where 
there were no chain-store taxes, because it was so much cheaper to dis- 
tribute gasoline through men who had the illusion of being independ- 
ent businessmen than it was through employees. 

I might illustrate that in 1939 Standard Oil C ompany of Ohio was 
i party to a labor arbitration or a labor hearing brought by the local 
of the teamsters union in Cleveland who had organized their service- 
station employees. 

Standard Oil Co. operates 400 company-operated ones in Ohio 
approximately. Employees of their company-operated stations were 
part of this arbitration proceeding to get higher wages. 

Standard’s attorney in that hearing showed that the labor cost was 
already so high in selling gasoline in these company-operated stations, 
they could not give any wage increases. They were paid $150 a month. 
Those labor costs were shown to range in various stations from 7 cents 
2 gallon to 9 cents a gallon—labor costs in selling gasoline in a 
company-operated station. 

At that time, the dealers were getting a margin of 3 cents a gallon 
on gasoline. They were doing that for one-third the cost. 

Senator Lone. That costs them a lot more to operate the company- 
owned stations because they would have to pay those people wages 
in line with what labor is making elsewhere 

Mr. Snow. Yes: they can’t exploit the employee so successfully as 
they can the leases. 

Gulf had some company-operated stations in Pittsburgh. They 
got rid of them overnight because the teamsters’ union was going to 
organize them. The higher costs of company-operated stations plus 
the fact of unionization, which would be almost immediate in any 
urea, makes that a highly improbable election. 

The CHairmMan. Senator Duff has a question. 

Senator Durr. In the final analysis, I take it that what you are 
saying is that the fear of discrimination was eliminated by the Stand- 
ard of Indiana decision? 

Mr. Snow. Yes, sir. 

Senator Durr. What you say is vital in order to have a lack of 
discrimination, and fair competition is new enactments which will 
eliminate the effect of that decision: is that about it ? 
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Mr. Snow. That is exactly it. That will enact what Congress said 
was its intention in the report of the various conferees when Robinson- 
Patman Act was adopted. 

Senator Lone. Would you give me some suggestions to provide 
a more streamlined way of settling these price- discrimination cases, 

‘ases that are dragging along for 10 to 15 years- 

Mr. Snow. Senator, I will say this: Many of them are settled faster 
than the FTC gets credit for. A complaint is filed by me, as counsel 
for one of our State associations or the national association. If an 
investigation is initiated by FTC, that has a remedial effect right 
there. 

The company is right on notice that its practice has been challenged. 
It may abandon it. Very frequently the commencement of an investi- 
gation by FTC is curative. So that FTC over a period of time has 
cured a great many of these price war conditions where there was a 
violation of the discrimination statute simply by initiating the investi- 
gation. . 

The procedure in FTC is that the complaints are filed by the indi- 
vidual. The Bureau of Investigation then investigates ‘that com- 
plaint, if it should be investigated, in their discretion. Then a formal 
complaint is issued. A docket is opened and the respondent is cited 
to appear and show cause why the cease-and-desist order should not 
be issued. Some companies during the investigation will resist it 
and will wait for the complaint to be issued and will wait for the 
hearing. But in very many other cases a company which has cheated 
a little in discrimination in these discrimination practices will back 
up, step away from it. 

Incidentally, complaints to the Department of Justice, where there 
has been investigation on them, where the complaint is against a 
practice that is clearly wrong, have a similar curative effect so that. 
although some of these cases drag out very much, if we have a strong 
law which truly prohibits price discrimination without the defense 
of meeting competition—if we have a strong law and if we have an 
agency which sincerely believes that that strong law should be enforced 
to prevent price discrimination—you get a pretty good result even 
without too many procedural changes. 

I am not qualified to answer your question as to how the ultimate 
procedures might be worked out in the final steps. It is one I would 
not want to try to condense into a single recommendation. 

There is room for improvement there. But I want to correct the 
thought that the FTC just takes these things and lets many of them 
dangle for 15 years. That is not true. 

In very many instances prior to the last 2 years, prior to the Stand- 
ard-Detroit decision and Mr. Howry’s becoming chairman, their feel- 
ing about that in the past has been good investigation and good en- 
forcement right away, compliance resulting from those inve estigations. 

Senator Lone. I take it that you too would like to have the sanc- 
tions sufficient so that a judge would be in u position to impose a 
fine that would really hurt when a large concern engages in some 
practice that is very detrimental, very damaging, to a “large number 
of people? 

Mr. Snow. Yes, sir; I would. I feel that the American way of 
life, the wide distribution of productive property and commercial 
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facilities, depends upon these safeguards and we have not regarded 
them as being important enough, I am afraid. 

Thinking of economic history, Karl Marx said: 

Capitalism has the fatal weakness that all the money will get into a few 
hands, Don’t stopit. That is when we will take over 

We have the job of maintaining a wide distribution of the owner 
ship of commercial facilities and independent productive facilities 
and to do so requires a strong fabric of law like the antitrust law. 

It is a crime to destroy the economic freedom and freedom of your 
fellowmen. These antitrust violations are antitrust crimes, which 
amounts to economic murder which destroys our priceless heritage. 

The remedy should be sufficient to discourage those crimes against 
economic freedom. 

Senator Lone. Thank you very much. 

The Cuatrman. Thank you very much. 

Mr. Snow. Thank you, ‘gentlemen. 

The Cuamrman. That has been ve ry interesting. 

Mr. George Frates: we are glad to have you with us. Mr. Frates 
represents the National Association of Retail Druggists 

Mr. Frates, we have your statement, I am rather re Juctant to call 
on you in such a narrow time, but we are going to have to close at 
12: 30 and resume at 2 o'clock. 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTA- 
TIVE, NATIONAL ASSOCIATION OF RETAIL DRUGGISTS, WASH- 
INGTON, D. C. 


Mr. Fratres. Mr. Chairman, our statement- 

The Cuatrman. If your prefer to wait until 2 o'clock. 

Mr. Frates. Our statement is rather lengthy, but I would prefer, 
in order to conserve the committee’s time, to make a few remarks 
concerning the Brownell report. 

The CHatrMan. The entire statement will be placed in the ree 
ord, and you proceed then if you wish. 

Mr. Frares. Thank you, sir. 

(The document is as follows:) 


STATEMENT OF GEORGE H. FRATES, WASHINGTON REPRESENTATIVE, NATIONAI 
ASSOCIATION OF RETAIL DruGoists, RE REPORT OF THE ATTORNEY GENERAL'S 
COMMITTEE To Stupy THE ANTITRUST LAWS 


4 LEGAL ANALYSIS OF THE BROWNELL COMMITTEE REPORT AS IT CONCERNS FAIR 
TRADE 


The United States Attorney General’s committee report on the antitrust laws 
consists of some 400 printed pages. Dealing with resale price maintenance and 
fair trade, the report consumes only 5 pages of which more than a full page 
is taken up by court citations. With a dry and nonfactual review of the legis- 
lative history of the enactment of the State fair trade acts and the Miller- 
Tydings Act amending the Sherman Act, and the McGuire Act amending the 
Federal Trade Commission Act, the committee report on this subject matter 
by a majority of the membership concludes with the recommendation that Con- 
gress “repeal both the Miller-Tydings amendment to the Sherman Act and the 
McGuire amendment to the Federal Trade Commission Act, thereby subjecting 
resale-price maintenance and other price-fixing practices to those Federal anti- 
trust controls which safeguard the public by keeping the channels of distribution 
free,” 
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Recognizing the existence of a difference of opinion, we cannot, however, recon- 
cile the committee’s utterly inconsistent premises and the complete disregard 
of experience in the market place, legislative interest, and affirmative court 
adjudications, in approaching the fair trade concept. 

The committee’s report acknowledges with approval the following premises, 
with which we concur: 

(a) That the general objective of the antitrust laws is the promotion of 
competition in open markets; court decisions hold that the antitrust laws 
should be construed in the context of this broad and practical conception to 
avoid restraint of trade and monopoly ; 

(0) That monopolies as the courts have construed them are those situa- 
tions where a single seller, or a group of sellers acting in concert, have con- 
trol of the market price and tend to exclude competition. This requirement 
is satisfied even if there is no showing that prices have been raised or com- 
petitors actually excluded from the field. In this respect the report cites 
with approval the United States Supreme Court case of the American Tob. 
Co. v. U. 8. (828 U. S. 781 (1946) ), in which the court held “that the mate- 
rial consideration in determining whether a monopoly exists is not that 
prices are raised and that competition actually is excluded, but that power 
exists to raise prices or to exclude competition when it is desired to do so”: 

(c) That to effectuate, and as an auxiliary to the Sherman Act’s general 
prohibitions on monopolies and restraints of trade, Congress (1) created 
the Federal Trade Commission, (2) enacted to preserve free competition in 
the distribution process sections 2 and 3 of the Clayton Acts, and (3) to 
preserve free competition in the distribution process in 1936 enacted the 
Miller-Tydings amendment to section 1 of the Sherman Act, (4) enacted 
the McGuire amendment to the FTC Act (all to effect a policy to avoid preda- 
tory practices whenever they tended to a substantial lessening of competi- 
tion or the monopolization of activities in any line of commerce) ; 

(d) That the heart of our national economic policy has long been faith 
in the value of competition (as was expressed by the President in approv- 
ing the committee’s effort), the hope that this group would provide an im- 
portant instrument to prepare the way for modernizing and strengthening 
our laws to preserve American free enterprise against monopoly and unfair 
competition. 

That the acknowledged economic benefits of competition, among other 
things, is the freedom of opportunities in any line of commerce, free from 
the existence of monopolistic power ; 

(e) That effective competition must be workable competition, as com- 
pared with pure and perfect competition, in order to assure society the sub- 
stance of the advantages which competition should provide. 

The listed premises are sound and we repeat that we are in accord. How- 
ever, it strikes us as strange that the committee threw them aside in recom- 
mendations for the repeal of the Federal legislation effectuating fair trade in 
interstate commerce. 

The committee asserts that although fair trade reflects some legitimate com- 
mercial aims, it is not, however, an appropriate instrumentality to accomplish 
and effectuate the generally accepted premises listed, and in that respect the 
committee completely disregarded the underlying purposes of fair trade. Even 
more inconsistent is the committee’s failure to recognize the problem with 45 
State legislatures—a larger number than is required to amend the United States 
Constitution—and also the Congress on two different occasions took action to 
provide a means to correct the problem by the self-regulating, noncompulsory, 
legally acceptable concept generally referred to as fair trade. 

The legal approach to an understanding of the fair trade concept as it now 
operates in the market place necessarily transcends and yet embraces economic 
considerations. The committee’s report throughout deals with the application 
of two major premises—namely, monopoly and competition, with the corollary 
factors which condemn monopoly and favor competition. 

The committee agrees unanimously as does everyone else except the advocates 
of predatory policies and practices, that monopoly and/or acts tending to 
monopolization of any line of commerce is undesirable; therefore, no detailed 
discussion should be necessary on this premise, except probably a short definition 
of the term “monopoly.” Economic monopoly differs little from legal monop- 
oly—namely, the “power to fix prices or to exclude competition.” Courts have 
construed “that the material consideration in determining whether a monopoly 
exists is not that prices are raised and that competition actually is excluded, 
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but that power exists to raise prices or to exclude competition when it is de- 
sired to do so”; that the antimonopoly laws should be construed in the context 
of this broad and practical conception of the preexisting law of restraint of 
trade and monopoly. With approval the committee said, “So viewed, it reflects 
a flexible public policy directed against all undue limitations on competition, 
both in the form of realized monopolization, and in the lesser mode of partial 
but significant restraints of trade tending to the same end.’ Of interest, also, 
is the dictionary definition of “monopoly,” namely, exclusive control, by one 
or combination, of the supply of any commodity or service in a ziven market, 
such control which enables the one having such control to raise the price of a 
commodity or service materially above the price fixed by free competition. 

Dealing with the premises of “competition”—and the committee itself neces- 
sarily recognizes the differences of opinion, as viewed from a legal, economic, 
social, and circumstantial approach—as the term may be applied in accomplish- 
ing the economic and social benefits of competition, and to accommodate the 
judicial and legislative process in effectuating an effective and workable com- 
petition in the interest of free enterprise and an expanding aad stabilizing 
economy. 

The committee asserts that the essence of competition is to free the buyer 
from monopoly power of the seller by access to alternative sources of the 
product or service. That the same considerations apply where the problem is a 
buyer’s monopoly. The committee also recognizes that “the idea of competi- 
tion itself, as distinguished from the many variant technical concepts of 
competition, is not so easy to define.” The literature of economics uses a 
good many concepts of competition for various purposes: such as perfect, pure, 
monopolistic, and workable competitions, and several others. Competition it- 
self, as a generic concept embracing all its subdivisions, implies two ideas, 
which have a large common area but are not coextensive. In the first sense, 
the word “competition” denotes only the presence of more than one seller in 
a market, and identifies a condition of rivalry among them. But there is a 
second generic sense in which the world and the idea of competition are used, 
both in law and economies, and especially in law. In this definition, “competi- 
tion is contrasted with monopoly with respect to the degree of market power 
possessed by a seller, or group of sellers acting in concert. This second mean- 
ing of competition can be summed up as identifying a market condition in 
which the rivalry of sellers, of itself prevents the existence of the discretionary 
market power of monopoly over price and output.” 

The committee in essence further recognizes that “effective competition” must 
be a “workable competition” and asserts: “The concept of ‘workable’ or ‘ef- 
fective’ competition can perhaps best be described as the economist’s attempt 
to identify the conditions which could provide appropriate leads for policy 
in assuring society the substance of the advantages which competition should 
provide.” 

The committee recognizing that effective competition is desirable and that 
practices which permit unfair competition tend toward the elimination of 
competition ultimately leading to monopoly, wholly disregards the concept, 
aims, and the underlying principles of fair-trade legislation and judicial ap- 
proval thereof, as well as other legislation such as the Miller-Tydings Act, 
the McGuire Act, the Robinson-Patman amendment, and the Clayton acts, 
which attempt to effectuate such State legislation. In this respect the com- 
mittee disavows its approval of all its premises and particularly that the 
Sherman Act and its State counterparts is not “a flexible public policy directed 
against undue limitations of competition, restraint of trade, and monopolies.” 

With respect to fair trade legislation, the committee fails to recognize and 
fully appraise the avowed purpose uniformly expressed in every State fair trade 
act, namely, that fair trade is: 

“An act to protect trademark owners, distributors, and the public against 
injurious and uneconomic practices in the distribution of articles of standard 
quality under a distinguished trademark, brand, or name.” 

In effect the uniform preamble to every State fair trade act seeks to accom- 
plish the following purposes: 

1. To protect the property rights of trademark owners against predatory 
juggling of resale prices in the market place by a few distributors which ulti- 
— results in an irreparable injury to the goodwill reflected in the trade- 
mark. 

2. To protect distributors against injurious and uneconomic resale price 
juggling of trademarked products, which inevitably results in the elimination of 
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competition, unfair and fraudulent practices in the sale of quality products, 
and a general disservice to the consuming public. 

3. To protect the public against market place practices which tend to promote 
monopolization of the field of distribution, a tendency of lowering the quality of 
merchandise down to a price rather than to a standard, and the contraction of 
opportunities and benefits which should result from an orderly market based 
upon a free, fair, and workable competition. 

The committee’s majority opinion conclusion against fair-trade legislation 
completely disregarded the primary judicially acknowledged and legislatively 
accepted concept of the protection of property rights. Of course, it is common 
knowledge that the State and Federal Constitutions sustain the protection of 
property rights. Furthermore, the courts have held the protection of property 
rights to be inviolable. Pertaining to the protection of property as far as re- 
flected in fair-trade legislation, no more convincing statement need be cited 
than the statement of the United States Supreme Court in the Old Dearborn Co, 
case, in which the Court said: . 

“Appellants own the commodity; they do not own the mark or the goodwill 
that the mafk symbolizes. And goodwill is property in a very real sense, injury 
to which, like injury to any other species of property, is a proper subject for 
legislation. Goodwill is a valuable contributing aid to business—sometimes the 
most valuable contributing asset of the producer or distributor of com- 
modities * * * That the price restrictions (established by the trademark owner 
in pursuance to the provisions of the fair trade acts) is adopted as an appro- 
priate means to that perfectly legitimate end, and not an end in itself.” 

By what other means than the self-executing, nonmandatory, judicially 
recognized, overwhelmingly accepted, and uniformly flexible provisions, as are 
contained in the fair-trade acts, may legislative bodies accomplish the protec- 
tion of property rights reflected by injuries to one’s trademark perpetrated by 
predatory distributors in the market place? The committee was charged by 
the President to “provide an important instrument to prepare the way for 
modernizing and strengthening our laws to preserve American free enterprise 
against monopoly and unfair competition.” However, the committee offers no 
substitute nor any recommendation to safeguard this inviolable right of prop- 
erty. By what yardstick of governmental concept, social and political welfare, 
economic rule, or judicial process does this committee disregard the purpose 
of property right protection in the fair trade acts even though this were the 
only purpose of the act? 

The committee’s disregard of this prime purpose in the fair trade act, which 
was so overwhelmingly accepted by State legislatures (45 out of 48 States) con- 
curred in by the Congress on two different occasions, and approved by the 
judiciary, may prompt one to question their experience in the market place, if 
not by the motive of its recommendation. 

Equally important is the second purpose of the fair trade act, namely, that 
of protecting distributors by preserving fair and workable competitive practices 
in the market place. On this phase, the committee’s recommendation to repeal 
Federal legislation which keeps fair trade effective is beyond comprehension 
based upon their own assertions. Throughout the report the committee vehe- 
mently asserts the following premises concerning the value of competition, with 
which we agree: 

(a) “The general objective of the antitrust laws is the promotion of com- 
petition in open markets and to secure equality of opportunity ; 

(>) “That the heart of our national economic policy has long been faith 
in the value of competition ; 

(ce) “That effective competition must be a workable competition as com- 
pared with pure and perfect competition ; 

(ad) “That public policy cannot afford to be indifferent to the elimination 
of competition within an industry ; 

(e) “That good public policy is founded on the economically sound 
assumption that competition will on the average result in much more pro- 
gressiveness and efficiency than monopoly : 

(f) “That there should be no predatory preclusive tactics, such that their 
national effect would be to enable the user to eliminate rivals without regard 
to their efficiency, or at least to place them under serious handicaps irrele- 
vant to this efficiency : 

(7g) “The concept of workable competition is consistent with considerable 
product differentiation and recognizes the existence of buyer preference 
among sellers ; 
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(kh) “That competition must also do a social job as well; 

(i) “That the major economic aspects of workable competition are those 
factors which prevent monopoly ; encourage the freedom of opportunity 
for entry of new rivals, and that the cost of entry into the competitive area 
should not be impractically high; independence of the rivals entering an 
industry ; and industry shall be free from predatory practices.” 

Moreover the committee surprisingly and deliberately overlooks the fact that 
purpose 2 of the Fair Trade Act which secks to protect distributors against in 
jurious and uneconomic practices, by declaring that willfully and knowingly 
cutting prices helow those established pursuant to the provisions of the act is 
a method of unfair competition which employs the violation of many noncotm- 
petitive laws such as (1) the injury and destruction of property and property 
rights, (2) interference with established contractual rights and relationships, 
(3) false, deceptive, and misleading advertising, (4) unjust enrichment by mis- 
appropriation, (5) disparagement and defamation of one’s com 
contravention of a just order of competitive relationship, and | 
ucts 

The committee in this respect failed to recognize that workable competition 
in a democratic free enterprise must be a method of competition free from viola- 
tions of noncompetitive legal and equitable obligations; and that, as is uni- 
versally accepted, unfair competition is a tort suigeneris, that it is an injury to 
a fellow competitor to whom all competitors owe the positive duty of acting 
in conformity with the rules of competition. 

On this premise Coleman's Unfair Competition and Trade-Marks, 2d edition, 
pace 142, volume 1, asserts: “Continued violations of noncompetitive laws do 
have an undeniable effect upon the competitive struggle.” 

The majority members of the committee in its consideration of the factors in 
the market place have, in our opinion, utterly failed in their purpose and in the 
purpose for which it was appointed, namely as charged by the President, to 
suggest and strengthen the laws “to preserve American free enterprise against 
monopoly and unfair competition.” They have failed to recognize the over- 
whelningly accepted concept coutained in fair-trade legislation dealing with 
promotion and maintenance of fair methods of competition, as is expressed in 
the above-mentioned second purpose of the fair trade acts. They have failed to 
recognize that price-cutting on price-maintained products established in pur- 
suance to restrictions provided in the fair trade acts is a recognized form of 
unfair competition, resulting in an irreparable injury not only to the manufac 
turer and the distributor but to the public as well. 

The committee completely disregards the fact that the price-cutter selling 
below the established price takes advantage of the good will of the trademarked 
article and the honest competitor, for his own benefit, thereby realizing an 
undeserved benefit and protit while on the other hand, the trademark owner and 
his immediate competitors suffer an equally undeserved loss as a result of their 
contractual loyalty and obligation ; that as Rudolph Callman’s Trade-Marks and 
Unfair Competition on the subject of price cutting expresses himself: 

“Price-cutting on trademarked articles is purposed at and results in attracting 
customers by means of the false impression that the price-cutter’s economic abil- 
ity is greater than that of his competitors, that the prices not only of these price- 
marked articles but of all articles sold by him are more favorable than those 
of his competitors. The price-cutter is ‘really not selling * * * chiefly on the 
strength of his own efficiency,’ but ‘on the strength of years of the manufacturer's 
advertising.’ This successful diversion of customers from the honest competitor 
necessarily inclines the latter to cease selling the price-cut articles, whose good- 
will the price cutter has seriously damaged, if not destroyed, by cheapening them 
before the public. The first victim is the manufacturer, whose trademark thus 
symbolizes an unreliable price policy and a devastated market.” 

Also that as the same author aptly relates the situation on page 451, volume I: 

“The price-cutter attempts to subordinate the goodwill of the trademark to 
his own goodwill. He is not content to borrow from the glory of the trademark, 
taking the same margin of profit as those who have decided to serve the trade- 
mark. ‘Why,’ the price-cutter would question, ‘should I be forced to obey a con- 
tract I would never have made. How can I be blamed for exploiting the con- 
tractual loyalty of those of my rivals who were foolish enough to enter into such 
a contract?’ The answer is simple. His position might he tenable if he were 
a courageous independent fighter against a foolish system of merchandising. 
But in the first place. he battles against this system only by fraudulent means: 
and in the second, his competitors, in collaborating with the manufacturer and 
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thereby making themselves an integral part of the resale-price maintenance sys- 
tem, do not act voluntarily. The economic pressure inherent in the advertising 
spell of the trademark renders all participants in the trade subservient to the 
stronger economic forces. The manufacturer not infrequently establishes a re- 
sale-price maintenance system though he might prefer to do otherwise. As a 
consequence consumer demand compels the trader to carry the article under the 
terms of this system, the manufacturer is constrained to enforce it vigorously, 
and no one is in a position to obtain the article outside the system, except by 
chicanery. The manufacturer’s power over the conduct of his dealers is the 
power he has as the agent of the trademark. It has been said that this is the 
power the legislature is prepared to confer upon the owners of property. But 
this power is possible only because the legislature has seen fit to cut.down the 
dealer’s property right over the commodity in favor of the producer’s property 
right over the trademark * * * A common law of resale-price maintenance was 
evident prior to the fair trade acts. The acts should not be construed as a bar 
to further development of the concept of unfair competition.” 

We again ask what more equitable and flexible set of provisions can this 
committee recommend to effectively and democratically accomplish all of the 
laudable premises asserted by them so volubly stressed throughout the report 
other than those provided by the self-executing flexible and workable provisions 
contained in the fair-trade legislation? 

Since experience in the market place reveals that any competitive market sit- 
uation is constantly threatened by the development of anticompetitive forces 
which may eventually lead to monopolies, which even this committee uniformally 
condemns, Government then must strengthen or supplant the competitive factors. 
This because, as Rudolph Callman aptly said, “Providence cannot be called upon 
to command ‘Let there be no monopolies,’ or ‘Let there be competition.’” In 
order to preserve the competitive order of a capitalistic economy and maintain 
the playground of competition for the good of the social and political order, the 
Government must control every possible disturbance in the marketplace. Various 
kinds of disturbances may arise and each require a particular governmental 
policy in itself. The real problem of course is to find a flexible legislative 
medium which would accomplish the results with the least amount of inter- 
ference. Fair-trade legislation as experienced in the marketplace eminently 
accomplishes this purpose. 

The third objective of the Fair Trade Acts, which is by far more important 
than the first two, seeks to protect the consuming public against deceptive meth- 
ods in the market place, confusion as to values and standards of nationally 
accepted products, unfair methods of competition which inevitably lead to the 
promotion of monopolies, restriction of equal opportunities, the concentration 
of economic power in the distribution channels to the detriment and incon- 
venience of the respective communities, the injury and destruction of property 
rights, the debasement of moral, social, and political values of a democratic 
government inducing breaches of contracts and inciting price wars. 

Fair trade is in the interest of the public because it postulates the continuity 
and freedom of individual action, but within the common and equitable require- 
ments or rules of a system of regulated competition for the general welfare of 
the democratic social order. Its goal is the assurance of a reasonable profit to 
industry and living wages for labor and the farmer with the elimination of the 
piratical methods and practices which have not only harassed honest business 
but also have contributed to ills of labor and the farmer. Fair trade activates 
the concept so aptly expressed by Justice Holmes when in one of his dissenting 
opinions, dealing with price maintenance said: 

“I cannot believe that in the long run the public will profit by this court per- 
mitting knaves to cut reasonable prices for some ulterior purpose of their own 
and thus to impair, if not to destroy, the production and sale of articles which 
it is assumed it is desirable that the public should be able to get.” 

And Justice Brandeis when he said: 

“The competition attained by prohibiting the producer of a trademarked article 
from maintaining his established price offers nothing substantial. Such com- 
petition is superficial merely. It is sporadic, temporary, delusive. It fails to 
protect the public where protection is needed. 

“Americans should be under no illusions as to the value or effect of price cut- 
ting. It has been the most potent weapon of monopoly—a means of killing the 
small rival to which the great trusts have resorted most frequently. It is se 
simple, so effective. Farseeing organized capital secured by this means the 
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cooperation of the shortsighted unorganized consumer to his own undoing. 
rhoughtless or weak, he yields to the temptation of trifling immediate gain; and 
selling his birthright for a mess of pottage, becomes himself an instrument of 
monopoly.” 

The principles of the State fair-trade laws are economically sound, socially 
ind ethically desirable because they are a step forward in the American business 
life. 

The committee’s report, as far as it concerns the State fair-trade laws, echoes 
the opinions of the Department of Justice reflected by the Department's state- 
ment before the Senate Committee on Interstate and Foreign Commerce, when it 
considered the passage of the McGuire Act. The Department of Justice then 
and the committee’s report now advances the following reasons against the 
McGuire Act which Congress passed by an overwhelming majority, namely, that: 
The Miller-Tydings Act, or any other similar effective measure is inconsistent 
with the basic philosophy of the Sherman Act. 

Then in reply we said, and for emphasis repeat here that: 

“The contention of the Department of Justice in opposition to the Miller-Tyd- 
ings Act or any measure which effectuates it is that the Act is inconsistent with 
the basic philosophy of the Sherman Act. What is the basic philosophy of the 
Sherman Act, since its enactment and as amended from time to time to extend 
its applications to the growing and changing economic conditions of our free 
enterprise system? Is it not primarily to suppress the formation and growth 
f trusts and monopolies which may restrain trade or commerce among the 
several States? Is not the sole and deliberate aim and purpose of the antitrust 
laws to foster and maintain the free flow of competition? Is it not also a fact 
that in order to have competition in any field of endeavor that there be active 
and effective competitors? Isn't it, therefore, logical to conclude that any 
method or practice in a given field of endeavor which eliminates competitors or 
their effectiveness is contrary to the aim of fostering the free flow of competition, 
and, therefore, is inimical to the basic philosophy of the Sherman Act. 

“Our economy is rightly called a free-enterprise economy. It is based on the 
theory that encouragement of full, vigorous competition is the best means of 
achieving the economic well-being of the American people. Nonetheless, under 
our economic system, free competition, like other forms of freedom, has never 
existed in an absolute and unlimited manner. 

“The whole growth of a free civilization has consisted in tempering, in the 
interest of society, the liberty of the individual to do as he pleases. This ap 
plies to the liberty to compete also. If by ‘free’ is meant ‘unbridled,’ there is 
no such thing as free competition in our society. The American people would 
not tolerate such competition. No businessman is allowed to compete entirely 
on his own terms. He is always limited by what the public considers fair for 
all. 

“A great landmark in the recognition of this principle was the passage of 
Congress of the Sherman Act in 1890. On the face of it, the Sherman Act re- 
strained competition regarded as harmful to the public interest. But in a 
deeper sense, it safeguarded and preserved competition. For it outlawed those 
predatory activities of a small minority of businessmen who undertook to des- 
troy all their rivals and thus to abolish competition altogether. 

“Since the Sherman Act, Congress has successively enacted other measures 
which eurb certain kinds of antisocial competition regarded as unfair or monopo- 
listie. Among them were the Clayton Act, the Federal Trade Commission Act, 
the Food, Drug and Cosmetic Act, the Securities and Exchange Act, and the 
Robinson-Patman Act. 

“The purpose of the fair-trade laws of the 45 States is also to curb unfair 
competition in order to promote fair competition. They restrain ruthless, com- 
mercial behavior which destroys competition by using superior dollar power 
lone to eliminate small competitors. The fair-trade laws curb the unscrupu- 
lous competition of those retailers of the mind to use trick prices and price 
juggling to bewitch the consumer without benefit to her pocketbook.” 

The committee, at least the majority of the members who recommended the 
repeal of the Miller-Tydings Act and the McGuire Act, have forgotten or de- 
iberately disregarded the effect of the price war ensuing immediately after the 
Supreme Court decision which partially invalidated the effectiveness of the 
State fair-trade acts. Congress and business alike rose up in arms. A few 

ress quotes will illustrate the significance of the problem which the committee 
iled to recognize and consider. Immediately after Macy's started the price 
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war (in the summer of 1951), Mr. Fred Lazarus, Jr., president of Federated 
Department Stores, Inc. is quoted by Retailing Daily, June 7, 1951, as saying: 

“Retailers had hoped loss-leader selling was a relic of the past decades and 
would remain in the discard. For such selling is a destructive kind of mer- 
chandisinz. It hits tens of thousands of small retailers who perform a real 
service to their communities as distributors of the very merchandise being used 
as loss-leaders. 

“It injures those unfortunate manutacturers who ultimately lose their market 
because their products are footballed. The public knows that no store can stay 
in business and sell its merchandise below cost, unless it subsidizes these loss- 
leader sales with profits from other merchandise. 

“The idea that one store will undersell all its competitors to the extent of 6 
percent is intolerable.” 

Edward Davidson, chairman of the board of Bloomingdale’s is quoted by the 
New York Herald Tribune, June 3, 1951, as saying: 

“It hasn’t taken long for retailers to realize that Macy’s had no intention of 
broad, general price cutting, but merely picked a group of famous names and 
miscellaneous items for their publicity to give the impression that everything 
was now cheaper.” 

Retailing Daily, June 4, 1951, said: “The thousands of customers who came to 
housewares sections of New York stores to buy Toastmasters and Mixmasters 
last week stayed to buy a lot more, from can openers to saucepans, and most 
of these at regular prices. 

“-The electrics may have been phenomenal’ one department store buyer grinned, 
‘but you should have seen some of the garbage we were able to get rid of.’ ” 

Business Week, June 9, 1951, reported: “In New York the price war promptly 
pushed department store sales up 25 percent over the same week a year ago. And 
it wasn’t only fair-trade goods that moved over the counter. Once you get people 
in the mood to buy, everything doesn’t have to go at bargain prices.” 

Louis Broido, executive vice president of Gimbel’s of New York City, quoted 
from New York Herald Tribune, June 3, 1951, as saying: 

“The present price war on a limited number of items is purely the result of 
one store’s effort to maintain a claim of a so-called underselling price policy. 
This policy as everyone knows is impossible of fulfillment. 

“However, claims for it continue to be made. The Supreme Court decision 
gave opportunity to again impress upon the public this misleading claim. The 
war is the result of an effort to make a showing on a limited number of items 
sold even at a loss so as to obscure from the public mind the fact that every day 
in many other stores hundreds of thousands of items of merchandise are con- 
tinuously sold at prices as low or lower. 

“The plain fact is that in a free economy like ours nobody can continuously 
undersell everybody else on everything by 6 percent or 60 percent while rendering 
equivalent services, and anyone who claims he can or does is doing something 
which every thinking person knows just isn’t true.” 

The above-quoted reports further illustrate the fact that it takes but one large 
predatory price juggler in a given community to ignite the fire of a price war. 
It will not be jumping at conclusions to say that most, even the large and multiple 
unit operators, would refrain from price juggling were it not for the 1 or 2 
which the rest must follow in order to remain in business. 

It is respectfully submitted that the committee, that is the majority members 
thereof, have completely failed to develop any basic material for further corrective 
legislation to eliminate the use of practices prejudicial to the common interests of 
producers, distributers, and consumers, whereby it would promote a more 
orderly competitive effort in production and distribution. It completely dis- 
regarded the intent and purpose for which it was organized. As a matter of fact 
its report created more chaos and confusion in the marketplace. 


ANSWERING THE BROWNELL COMMITTEE ATTACK ON THE ROBINSON-PATMAN LAW 


We now quote from an article by Senator Estes Kefauver, published in the 
National Association of Retail Druggists Journal, January 17, 1955 issue. 

“In passing the Robinson-Patman Act it was the hope of Congress that these 
discrimination practices would be brought to an end. But the high hopes of 
yesterday are the disappointments of today. As a result of recent decisions by 
the Supreme Court and the Federal Trade Commission, the teeth of the Robinson- 
Patman Act have been drawn. 
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“This is not a situation which small retailers can afford to view with com 
placency. It should by now be abundantly clear that the days of the postwar 
boom are over. In many fields the hunt for customers has begun in dead earnest 
he special deal, the hidden concession, the secret discount are again making 
their appearance, plaguing the small-business men who wish to compete on the 
hasis of efficiency and service. Even if the fair trade laws survive in the drug 
industry the attacks which are crippling them in other industries, granting of 
price discriminations will give to the big buyers a wide profit margin which they 
an use in a dozen ways to attack their smaller, independent competitors who do 
not receive the discounts.” 

Senator Kefauver and Representative Wright Patman have been lending their 
talents, intelligence and ability, over many years, in campaigning to protect the 
interests of sma!! business versus monopoly in our national economy. 8S. 11 by 
Senator Kefauver, cosponsored by 2! Senators (Barrett, Beall, Chavez, Dirksen, 
Douglas, Kuchel, Fulbright, Green, Hennings, Hill, Holland, Humphrey, Jackson, 
Kilgore, Langer, Lehman, Long, Magnuson, Mansfield, McClellan, McNamara, 
Morse, Murray, Neuberger, Pastore, Scott, Smathers, Sparkman and Symington) 
is now pending before the Committee on the Judiciary. In the House, Repre- 
sentative Wright Patman has introduced an identical companion bill—H. R. 11 
These two measures are known as the “equality of opportunity” bills. 

In a letter to the National Association of Retail Druggists, Attorney General 
Herbert Brownell, Jr., made this statement: 

“Since the committee (Brownell Committee To Study the Antitrust Laws) 
is a nongovernmental study group, its recommendations will be subject to in- 
dependent review in the Department of Justice, prior to any recommendations 
to Congress.” 

Now we want to excerpt some pertinent paragraphs from a speech delivered 
by Hon. Wright Patman: 

“The Supreme Court of the United States in the Standard Oil of Indiana 
(340 U. S. 231) decision, by a bare majority, ruled that if the lower price to a 
favored buyer was made in good faith to meet an equally low, lawful price 
offered by a competitor, the seller granting the discriminatory price had an abso- 
lute defense—an absolute bar to liability, using Judge Utterback’s words (the 
late Judge Utterback—member of the Judiciary Committee of the House), even 
though that discriminatory price would substantially injure or even destroy the 
competition of competitors of the favored buyer in that market.” 

“The Robinson-Patman Act prohibition against discrimination which tends 
to substantially injure competition was directed at the continual and persistent 
granting of a discriminatory low price, month in, month out, vear in, year out, 
to one or more big buyers. This is net theoretical. Those of us who were 
in the Congress in 1935, 1984, 1935, and 1936 must surely remember that the big 
buyer with coercive power always had continually and persistently the low 
price from the seller and the great mass of independents everywhere had a higher 
price from the same seller for the same goods. As Judge Utterback said to the 
Congress, ‘In nearly every case mass buyers receive similar discriminations from 
competing sellers of the same product.’ And as he said further, ‘If this proviso 
vere construed to permit the showing of a competing offer as an absolute bar to 
iability for discrimination, then it would nullify the act entirely at the very 
inception of its enforcement.’ It is elemental that if a single avenue of price 
discrimination which substantially injures competition is nonetheless made legal, 
ill discriminations will pass that way and we will be right back where we were 
hefore the Robinson-Patman Act was passed. The favored buyer will have a 
low price and independents, big and little, will have a higher price at the start 
of their function in competition, equality of opportunity will have vanished 
This matter is of great importance to every independent manufacturer and dis- 
tributor in every corner of every district of every Congressman. 

“The opinions delivered by Mr. Justice McReynolds in two unanimous decisions 
of the Supreme Court, serve to demonstrate, specifically and clearly establish 
heyond dispute—that the purpose of the Sherman Act of 1890 was to secure 
equality of opportunity to compete. Thus, in Ramsay Co. v. Bill Posters Associa- 
tion (260 U. S. 501, 512 (1923)), Mr. Justice McReynolds stated: 

“*The fundamental purpose of the Sherman Act was to secure equality of op- 
portunity and to protect the public against evils commonly incident to destrue- 

ion of competition through monopolies and combinations in restraint of trade 

*2n) 9 
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THE ROBINSON-PATMAN ACT IS A TRUE ANTITRUST LAW 


Stephen J. Spingarn, a former member of the Federal Trade Commission and 
an expert on the antitrust laws, stated: 

“Actually, the Robinson-Patman Act is the direct product of years of experience 
under the Sherman and Clayton Acts. The Sherman Act of 1890 was framed 
in terms of the common-law rule against restraint of trade, but the accent was 
upon the prohibition of conspiracy and the prevention of monopoly. Actually, 
the dominant purpose was the maintenance of the competitive system as the 
regulator of economic activity. The Clayton Act came along in 1914 to single 
out and outlaw in specific terms certain trade practices which Congress regarded 
as serious hazards to the functioning of a competitive economy. Then in 1936 
Congress, as the result of an investigation and report by the Federal Trade 
Commission, congressional studies, and the pleas of small and independent 
business, passed the Robinson-Patman Act. Again the purpose was to protect 
the integrity of the competitive process. This time it was done in terms of 
outlawing certain abuses of private price-making destructive to the maintenance 
of the free and open market. 

“Critics who claim to see a conflict between the two pieces of legislation like 
to make price differences the thing that is aimed at in the Robinson-Patman Act. 
They make price differences and price discrimination, the actual phrase in the 
act, synonomous. But looked at in terms of function, the whole matter falls into 
focus. The bead is drawn upon a substantial injury to competition; that is the 
real violation. Price differences in themselves are neither good nor bad, neither 
lawful nor unlawful. It is only when price differences occur under the con- 
ditions specified in the act, when they thwart the regulatory processes of the 
market, that they run into trouble. Then they become price discrimination and 
violate the act. 

“In the sale of drugs and some other products, the nationally advertised 
brand, as opposed to the house brand, presents another industrial fact of amaz- 
ing intricacy and complexity. Here often the essential difference in the com- 
modities is the factor of public acceptability achieved through national adver- 
tising. Does it follow that, in spite of what any laboratory test will show, it 
is a mercantile fact of life that the unlabeled or house brand is something in- 
ferior? Yet the plain truth, and we know it, is that the buying public does 
not treat the two products as identical; and a price differential has been recog- 
nized in mercantile practice, and by the courts, as a condition essential to 
the survival of the independents.” 





In October 1952 the National Association of Retail Druggists arranged a 
meeting with General Eisenhower in New York during which conference rep- 
resentatives of small business discussed the antitrust laws with the President 
to be and asked him for an expression of opinion in writing. 

On October 16, 1952 the general replied as follows: 


OFFICE OF DwicHt D. EISENHOWER 
COMMODORE HOTEL 


New York, N. Y. 
OctToBEeR 16, 1952. 

At my conference today with you and representatives of other national asso- 
ciations of American industry and business, you asked for my views concerning 
the protection of business from monopoly, and particularly concerning the pro- 
visions of our antitrust laws against unfair and discriminatory pricing practices 
that are destructive of competition and free enterprise. 

I am opposed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective en- 
forcement of the necessary basic safeguards to free American enterprise. These 
are provided in our antitrust laws and in those laws supporting fair competitive 
pricing practices. I shall oppose any legislation which will weaken them. 

American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and better products and services is vigilantly preserved. 
Our laws against unfair and destructive pricing practices as well as other 
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practices leading to monopoly must be fearlessly, impartially and energetically 
maintained and enforced. 


I am for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. I am for a realistic enforcement of them which they have not 
had during the past 20 years. 

Sincerely, 
(Signed) Dwicur D. ElseEnHOWER. 

(Also see supplemental statement of Mr. Frates at p. 319 of the 
ippendix. ) 

Mr. Frarrs. My name is George H. Frates. I am the Washington 
representative of the National Association of Retail Druggists. 

Our organization is composed of 36,000 small independent retail 
pharmacists practicing their profession in every State of the Union 
and in the District of Columbia. 

In our statement we make reference to the Brownell report, par- 
ticularly as it attacks the Fair Trade Acts and the Robinson-Patman 
Act. 

With your permission, Mr. Chairman, I would like to have incorpo- 
rated in the record a recent Supreme Court decision, identified as 
Nos. 184 and 185, which we are hopeful will stem the onslaught on 
Fair Trade throughout the States. 

The CHatrMan. Would you give the title of that case? 

Mr. Frates. Yes, it is titled “Mac Q. Williamson, Attorney General 
of the State of Oklahoma, et al., v. The Lee Optical Company of 
Oklahoma. 

The CuHatrman. That will be incorporated in the record. 

(The document referred to is as follows:) 


SUPREME COURT OF THE UNITED STATES 
Nos, 184 anp 185.—OctToser TrekM, 1954 


184 Mac Q. WILLIAMSON, ATTORNEY GENERAL OF THE STATE OF OKLAHOMA, ET AL., 
APPELLANTS v. LEE OPTICAL OF OKLAHOMA, INC., ET AL. 


185 Lee Optica oF OKLAHOMA, INC., ET AL., APPELLANTS v. Mac Q. WILLIAMSON, 
ATTORNEY GENERAL OF THE STATE OF OKLAHOMA, ET AL. 


On Appeals From the United States District Court for the Western District 
of Oklahoma 


{March 28, 1955.] 


Mr. Justice Doue.as delivered the opinion of the Court. 

This suit was instituted in the District Court to have an Oklahoma law (59 
Okla. Stat. Ann. §§ 941-947) declared unconstitutional and to enjoin state officials 
from enforcing it (28 U. S. C. §§ 2201, 2202, 2281) for the reason that it allegedly 
violated various provisions of the Federal Constitution. The matter was heard 
by a District Court of three judges, as required by 28 U. 8S. C. § 2281. That court 
held certain provisions of the law unconstitutional. 120 F. Supp. 128. The case 
is here by appeal, 28 U. S. C. § 1253. 

The District Court held unconstitutional portions of three sections of the Act. 
First, it held invalid under the Due Process Clause of the Fourteenth Amend- 
ment the portions of § 2 which make it unlawful for any person not a licensed 
optometrist or ophthalmologist, to fit lenses to a face or to duplicate or replace 
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into frames lenses or other optical appliances, except upon written prescriptive 
authority of an Oklahoma licensed ophthalmologist or optometrist.’ 

An ophthalmologist is a duly licensed medical officer who specializes in the 
care of the eyes. An optometrist examines eyes for refractive error, recognizes 
(but does not treat) diseases of the eye, and fills prescriptions for eyeglasses. 
The optician is an artisan qualified to grind lenses, fill prescriptions, and fit 
frames. 

The effect of § 2 is to forbid the optician from fitting or duplicating lens without 
a prescription from an ophthalmologist or optometrist. In practical effect, it 
means that no optician can fit old glasses into new frames or supply a lens, 
whether it be a new lens or one to duplicate a lost or broken lens, without a pre- 
scription. The District Court conceded that it was in the competence of the 
police power of a State to regulate the examination of the eyes. But it rebelled 
at the notion that a State could require a prescription from an optometrist or 
ophthalmologist “to take old lenses and place them in new frames and then fit 
the completed spectacles to the face of the eyeglass wearer.” 120 F. Supp., at 
155. It held that such a requirement was not “reasonably and rationally related 
to the health and welfare of the people.” Jd., 136. The court found that through 
mechanical devices and ordinary skills the optician could take a broken lens or a 
fragment thereof, measure its power, and reduce it to prescriptive terms. The 
court held that “Although on this precise issue of duplication, the legislature in 
the instant regulation was dealing with a matter of public interest, the particu- 
lar means chosen are neither reasonably necessary nor reasonably related to the 
end sought to be achieved.” Jd., 137. It was, accordingly, the opinion of the 
court that this provision of the law violated the Due Process Clause by arbitrarily 
interfering with the optician’s right to do business. 

We think the due process question is answered in principle by Roschen y. 
Ward, 279 U. S. 337, which upheld a New York statute making it unlawful to 
sell eyeglasses at retail in any store, unless a duly licensed physician or op- 
tometrist were in charge and in personal attendance. The Court said, “... 
wherever the requirements of the Act stop, there can be no doubt that the pres- 
ence and superintendence of the specialist tend to diminish an evil.” Jd., 339. 

The Oklahoma law may exact a needless, wasteful requirement in many cases. 
But it is for the legislature, not the courts, to balance the advantages and dis- 
advantages of the new requirement. It appears that in many cases the optician 
ean easily supply the new frames or new lenses without reference to the old 
written prescription. It also appears that many written prescriptions contain 
no directive data in regard to fitting spectacles to the face. But in some cases 
the directions contained in the prescription are essential, if the glasses are to be 
titted so as to correct the particular defects of vision or alleviate the eye condi- 
tion. The legislature might have concluded that the frequency of occasions 
when a prescription is necessary was sufficient to justify this regulation of the 
fitting of eyeglasses. Likewise, when it is necessary to duplicate a lens, a written 
prescription may or may not be necessary. But the legislature might have con- 
cluded that one was needed ofien enough to require one in every case. Or the 
legislature may have concluded that eye examinations were so critical, not only 
fer correction of vision but also for detection of latent ailments or diseases, 
that every change in frames and every duplication of a lens should be accom- 
panied by a prescription from a medical expert. To be sure, the present law 
does not require a new examination of the eyes every time the frames are changed 

1 Section 2 reads as follows: 

“It shall be unlawful for any person, firm, corporation, company, or partnership not 
licensed under the provisions of Chapter 11 or Chapter 13 of Title 59, Oklahoma Statutes 
1957. to fit. adjust. adopt. or to in any manner apply lenses, frames, prisms, or any other 
optical appliances to the face of a person, or to duplicate or attempt to duplicate, or to 
place or replace into the frames, any lenses or other optical appliances which have been 
prescribed, fitted, or adjusted for visual correction, or which are intended to aid human 
vision or to give any treatment or training designed to aid human vision, or to represent 
or hold himself out to the public as being qualified to do any of the acts listed in this 
Section. except that persons licensed under the provisions of Chapter 11 or 13 of Title 59. 
Oklahoma Statutes 1951 may in a written prescription, or its duplicate, authorize any 
optical supplier to interpret such prescrintion, and who in accordance therewith may 
measure, adapt, fit, prepare, dispense, or adjust such lenses, spectacles, eye glasses, prisms. 
tinted lenses, frames or appurtenances thereto, to the human face for the aid or cerrection of 
visval or ocular anomalies of the human eve: and may continue to do the said acts on the 
aforesaid written prescription, or its duplicate, provided, however, that the physician or 
optometrist writing such prescription shall remain responsible for the full effect of the 


appliances so furnished by such other person. Provided that this Section shall not prevent 
a qualified person from making repairs to eye glasses.” 


Chapter 11, Title 59, Okla. Stats. 1951, provides for the licensing of ophthalmologists 
and other doctors. Chapter 13 provides for the certification of optometrists. 
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the lenses duplicated. For if the old prescription is on file with the optician, 
he can go ahead and make the new fitting or duplicate the lenses. But the law 
need not be in every respect logically consistent with its aims to be constitutional 
It is enough that there is an evil at hand for correction, and that it might be 
thought that the particular legislative measure was a rational way to correct it 

The day is gone when this Court uses the Due Process Clause of the Four 
teenth Amendment to strike down State laws, regulatory of business and indus- 
trial conditions, because they may be unwise, improvident, or out of harmony 
with a particular school of thought. See Nebbia v. New York, 291 U. 8S. 502; 
West Coast Hotel Co. v. Parrish, 300 U. S. 379; Olsen v. Nebraska, 313 VU. 8. 236; 
Lincoln Union v. Northwestern Co., 335 U. 8. 525; Daniel v. Family Ins. Co., 
336 U. S. 220; Day-Brite Lighting, Inc. v. Missouri, 342 U. S. 421. We emphasize 
again what Chief Justice Waite said in Munn v. Jilinois, 94 U. S. 113, 134, “For 
protection against abuses by legislatures the people must resort to the polis, not 
to the courts.” 

Secondly, the District Court held that it violated the Equal Protection Clause 
of the Fourteenth Amendment to subject opticians to this reculatory system 
and to exempt, as § 3 of the Act? does, all sellers of ready-to-wear glasses. The 
problem of legislative classification is a perennial one, admitting of no doctrinaire 
definition. Evils in the same field may be of different dimensions and propor- 
tions, requiring different remedies. Or so the legislature may think. Tigner Vv 
Teras, 310 U. S. 141. Or the reform may take one step at a time, addressing itself 
to the phase of the problem which seems most acute to the legislative mind 
Semler v. Dental Examiners, 294 U. S. 608. The legislature may select one phase 
of one field and apply a remedy there, neglecting the others. A. F. of L. v. Ameri- 
can Sash Co., 335 U. S. 588. The prohibition of the Equal Protection Clause gces 
no further than the invidious discrimination. We cannot say that that point 
has been reached here. For all this record shows, the ready-to-wear branch of 
this business may not loom large in Oklahoma or may present problems of regu- 
lation distinct from the other branch. 

Third, the District Court held unconstitutional, as violative of the Due Process 
Clause of the Fourteenth Amendment, that portion of § 3 which makes it unlaw- 
ful “to solicit the sale of . . . frames, mountings . . . or any other optical appli- 
ances.”* The court conceded that state regulation of advertising relating to 
eye examinations was a matter “rationally related to the public health and 
welfare” (120 F. Supp., p. 140) and therefore subject to regulation within the 
principles of Selmer v. Dental Eraminers, supra. But regulation of the adver- 
tising of eyeglass frames was said to intrude “into a mercantile field only casually 
related to the visual care of the public” and restrict “an activity which in no 
way can detrimentally affect the people.” 120 F. Supp., pp. 140-141. 

An eyeglass frame, considered in isolation, is only a piece of merchandise. 
But an eyeglass frame is not used in isolation, as Judge Murrah said in dissent 
below; it is used with lenses; and lenses, pertaining as they do to the human 
eye, enter the field of health. Therefore, the legislature might conclude that 
to regulate one effectively it would have to regulate the other. Or it might con- 


*Section 3 reads as follows: 

“It shall be unlawful for any person, firm, company, corporation or partnership to solicit 
the sale of spectacles, eye glasses, lense, frames, mountings, prisms or any other optical 
appliances or devices, eye examinations or visual services, by radio, window display, tele 
vision, telephone directory display advertisement, or by any other means of advertisement ; 
or to use any other method or means of baiting, persuading, or enticing the public into 
buying spectables, eye glasses, lenses, frames, mountings. prisms, or other optical appliances 
for visual correction, Provided, however, that the provisions of this Act shall not render 
any newspaper or other advertising media liable for publishing any advertising furnished 
them by a vendor of said commodity or material: nor shall anything in this Act prevent 
ethical education publicity or advertising by legally qualified health groups that does not 
vio’ate presently existing laws of Oklahoma, nor prevent the proper use of ethical, profes- 
sional notices. 

“Nothing in this Act shall prohibit the sale of ready-to-wear glasses equipped with con- 
vexspherical lenses nor sunglasses equipped with plano lenses nor industrial glasses and 
soggles with plano lenses used for industrial eye protection when sold as merchandise at 
any established places of business and where the selection of the glasses is at the discretion 
of the purchaser.” 

® See note 2, supra. 

* The court also said: 

“Advertising directed exclusively at this feature of eye wear can have no deleterious 
effect on the public, inasmuch as it has no influence on the prospective wearer of eyeglasses 
and to the present wearer (a person already examined by a licensed professional) is but a 
mere piece of merchandise. 

“The dispensing optician, a merchant in this particular, cannot arbitrarily be divested of 
a Substantial portion of his business upon the pretext that such a deprivation is rationally 
elated to the public health.” 120 F. Supp., p. 142. 
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clude that both the sellers of frames and the sellers of lenses were in a business 
where advertising should be limited or even abolished in the public interest. 
Semler v. Dental Examiners, supra. The advertiser of frames may be using 
his ads to bring in customers who will buy lenses. If the advertisement of 
lenses is to be abolished or controlled, the advertising of frames must come 
under the same restraints; or so the legislature might think. We see no consti- 
tutional reason why a State may not treat all who deal with the human eye as 
members of a profession who should use no merchandising methods for obtaining 
customers. 

Fourth, the District Court held unconstitutional as violative of the Due Process 
Clause of the Fourteenth Amendment, the provision of § 4 of the Oklahoma Act 
which reads as follows: 

“No person, firm, or corporation engaged in the business of retailing mer- 
chandise to the general public shall rent space, sublease departments, or — 
otherwise permit any person purporting to do eye examination or visual | 
care to occupy space in such retail store.” 

It seems to us that this regulation is on the same constitutional footing as the 
denial to corporations of the right to practice dentistry. Semler v. Dental 
Examiners, supra, 611. It is an attempt to free the profession, to as great an 
extent as possible, from all taints of commercialism. It certainly might be easy 
for an optometrist with space in a retail store to be merely a front for the retail 
establishment. In any case, the opportunity for that nexus may be too great for © 
safety, if the eye doctor is allowed inside the retail store. Moreover, it may be 
deemed important to effective regulation that the eye doctor be restricted to ~ 
geographical locations that reduce the temptations of commercialism. Geograph- © 
ical location may be an important consideration in a legislative program which — 
aims to raise the treatment of the human eye to a strictly professional level. We 
eannot say that the regulation has no rational relation to that objective and ~ 
therefore is beyond constitutional bounds. } 

What we have said is sufficient to dispose of the appeal in No. 185 from the 
conclusion of the District Court that that portion of § 3 which makes it unlawful 
to solicit the sale of spectacles, eyeglasses, lenses, and prisms by the use of 
advertising media is constitutional. 

The other contentions urged by appellants in No. 185 are without merit. 

The judgment in No. 184 is reversed. 
The judgment in No. 185 is affirmed. 

Mr. Justice Harvtan took no part in the consideration or decision of these 

eases. 


The CHamman. What is the effect of that—to sustain the Fair © 
Trade Practices Act? 

Mr. Frates. Yes, in my opinion. We are hopeful that that will be 
the case, Senator Sparkman. Let me read just the concluding decision 


of the United States Supreine Court and incidentally this decision was 
an 8 to 0 decision: 


The day is gone when this Court uses the due process clause of the 14th amend- 
ment to strike down State laws, regulatory of business and industrial conditions. 
because they may be unwise, improvident, or out of harmony with a particular 


school of thought. 

There are 45 States in the Union that have fair trade acts, and, 
obviously, in the process of enactment, they passed through committee 
processes ; the legislature passed them and 45 Governors of the respec- 
tive States signed fair trade laws. Forty-five States exhibiting that 
kind of thinking are enough to change the Constitution of the United 
States, if they so wanted. 

Insofar as retailing is concerned, we think that segment of industry 
has reached the crossroads in this day and era. The vicious attack of 
the Brownell committee on fair trade and on the Robinson-Patman 
Act leads us to believe that the committee had no representatives who 
were actually conversant with the retail industry. 
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We asked Judge Barnes whether he would consider appointing a 
small, independent member on the Brownell committee, and he rephed 
that the names the antimonopoly group had suggested (the Robinson- 
Patman group) would be seriously considered ; but nothing ever came 
of that request. 

May I point out, Mr. Chairman, and gentlemen of the committee 
that Judge Barnes is a violent antagonist of fair trade, and to prove 
that I call your attention to his testimony before a Senate District 
subcommittee when a fair trade bill for the District of Columbia was 
being considered. 

Senator Morse praised the attitude of the Attorney General’s office, 
complimented Judge Barnes highly and castigated the attorney for 
the Federal Trade Commission because Mr. Howry’s office said, as 
long as fair trade was the law of the land in 45 States, he was for it. 

Whereupon Senator Morse referred to the FTC personnel as being 
“mental prostitutes.” This will give you an idea of how, or rather 
the climate in which the Attorney General’s report was put together, 
at least in my opinion. 

In 1952 the National Association of Retail Druggists arranged a 
meeting with General Eisenhower in New York. Various segments 
that are here today, representing small business, attended this meeting. 
The object of it was to ask the general what his views were in relation 
to the antitrust laws, and, with your permission, I will read his letter. 
After we had this conference with General Eisenhower—and inci- 
dentally the time was about 3 weeks before the election—he replied 
to us on October 16, 1952, as follows—— 

Senator Ture. Mr. Frates, if I may interrupt, before you actually 
read that letter. I don’t believe I quite understood your reference 
to Mr. Barnes. 

Mr. Frates. Oh, he was violently against fair trade—definitely so. 

Senator Tuyr. Violently against fair trade ? 

Mr. Frarrs. Yes, positively, Senator. 

Senator Ture. I was not quite certain, and, therefore, I was just 
trying to get my own thinking straight on that. You say he is vio- 
lently against fair trade? 

Mr. Frares. Yes, he appeared against the District of Columbia fair 
trade bill last year, and the remarks that he made are on the record. 

The Justice Department has offered the services of the powerful 
United States Attorney General’s Office to respective States that are 
engaged in attempting to invalidate the fair trade acts. I believe they 
call it amicus curiae. 

It might be added that a cochairman of this 60 member committee 
is Professor Oppenheim, an avowed antagonist of fair trade. His 
writings prove it. There is no question of whether the record shows 
it or not. With Judge Barnes as cochairman of the Brownell 
committee and Professor Oppenheim as the other cochairman, it seems 
obvious to us that they would come up with a report—— 

Senator Ture. Does the Justice Department today reflect a differ- 
ent opinion than the Justice Department has reflected in previous 
years ? 

Mr. Frares. I would answer that by qualifying it a bit. If I re- 
member correctly, the Justice Department under the Roosevelt ad- 
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ministration had some objection to fair trade. President Truman 
signed the McGuire Fair Trade Enabling Act. Coming up to the 
present Attorney General’s department we are positive they are against 
it—we don’t know what the administration’s policy is. 

Senator Ture. I was trying to establish whether there has been a 
very noticeable change in the attitude of the Justice Department one 
way or another in the most recent months as to, we will say, 3 years or 
4 or even 5or 10 years ago. 

Mr. Frarrs. Yes,sir;a notable change. 

Senator THyr. You mean they have been more opposed to the fair 
trade, to the administration of the Fair Trade Act ? 

Mr. Frares. Yes, it seems to me they have made an issue of it, re- 
garding both the Fair Trade Enabling Acts and the Robinson-Patman 
Act. 

As far as our organization is concerned, they are the only two 
statutes in the Federal laws today that give some semblance of protec- 
tion to small business. When I say small business, I mean the small, 
independent, retail druggists around the corner, operated perhaps by 
the retailer and his wife and boy. 

Senator Taye. You are talking about the Main Street man? That 
is the man I am concerned about, too. 

Mr. Frates. That is the one, Senator, we are deeply concerned about. 

Senator Tarr. You think the Justice Department reflects some 
antagonism, particularly in its attitude toward the fair-trade acts and 
more so than in previous years ? 

Mr. Fratrs. Yes, sir; assuredly. 

Senator Ture. I have heard the same accusations and charges in 
years past, not only in the past 4 or 5 but many years ago, that the 
same charges were lodged against the Justice Department. 

Mr. Frartes. I agree with your thinking, Senator Thye, insofar as 
the Department of Justice is concerned. Here is General Eisen- 
hower’s letter: 

OrFice oF Dwicut D. EISENHOWER 


COMMODORE HOTEL 


New York, N. Y. 
OcTOBER 16, 1952. 

At my conference today, with you and representatives of other national asso- 
ciations of American industry and business, you asked for my views concerning 
the protection of business from monopoly, and particularly concerning the pro- 
visions of our antitrust laws against unfair and discriminatory pricing practices 
that are destructive of competition and free enterprise. 

I am opnosed to all unnecessary governmental restriction and regulation of 
private enterprise. I favor with equal vigor the maintenance and effective en- 
forcement of the necessary basic safeguards to free American enterprise. These 
are provided in our antitrust laws and in those laws supporting fair competitive 
pricing practices. I shall oppose any legislation which will weaken them. 

American business cannot prosper and contribute in growing measure to our 
national well-being unless the opportunity to engage in business and to provide 
consumers with new and hetter products and services is vigilantly preserved. 
Our laws against unfair and destructive pricing practices as well as other 
practices leading to monopoly must be fearlessly, impartially, and energetically 
maintained and enforced. 

I am for such necessary rules of fair play because they preserve and strengthen 
free and fair competition, as opposed to monopolies which mean the end of 
competition. Tam for a realistic enforcement of them which they have not had 
during the past 20 years. 

Sincerely, 


Dwient D. EISENHOWER. 
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Mr. Frates. Sometimes, Mr. Chairman, and gentlemen of the com- 
mittee when we review the plight of small business at the present 
time, a story comes to mind in reference to an analogy which perhaps 
might parallel present conditions. It seems a panhandler approached 
a gentleman on the street and asked him for a nickel for a cup of coffee. 
The gentleman said to him, “I thought the price of coifee was a dime.” 
And the fellow said, “Who buys retail anymore ¢” 

If the Congress, which overwhelmingly passed the MeGuire Act by 
. majority of 196 to 10 in the House and 64 to 16 in the Senate, follows 
the lead and recommendations of the Attorney General’s committee 
report, you will destroy a statute built up over the last 21 years, which 
in substance says that a manufacturer has a right to protect his own 
cood will and trademark. I don’t think that has been accentuated 
enough. Let the people know that the Congress and the patent laws 
provide that protection; let them know that no manufacturer can 
operate under the enabling acts passed by Congress unless his product 
is in free and open competition with products of similar character. 

Therefore, fair trade is not coercive; it is elective. 

Mr. Chairman, that concludes my testimony. 

The CuatrmMan. Thank you, Mr. Frates. Of course, it may be well 
to make this comment that so far as fair trade is concerned, the situa 
tion as relates to that is a little different from what relates to some 
of these other things because the law is on the statute books and they 
would have to repeal it to get rid of it, whereas, in the case of the good- 
faith defense principle, for instance, what we need to clo is get a statute 
on the lawbooks. 

Mr. Frates. We so believe. 

The Cramman. So I believe you are in a little more advantageous 
position than some of the others. 

Mr. Frates. We make mention of that, Senator, in our brief and 
our people will support S. 11 and H. R. 11. 

The Cuarman. Mr, Jehle would like to ask one question before you 
leave the stand. 

Mr. Jeune. I note in the discussion of the report on patent prob- 
lems under the antitrust laws of the United States that the 1926 Gen- 
eral Electric Co. case is cited with approval. 

As you recall, in that case the Supreme Court said it was perfectly 
all right for a manufacturer holding a patent on a certain product to 
license the use of that patent to a number of companies and at the 
same time control the resale prices at which those products manufac- 
tured under license could be sold. 

Do you see any distinction between the resale price maintenance of 
a patented product and of a trademarked product such as is sold under 
fair trade laws? 

Mr. Frates. No. 

Mr. Jenur. So that there would seem to be an inconsistency in the 
position that the national committee took on patents as compared with 
the position that it took on fair trade products? 

Mr. Frates. Yes, sir. 

Mr. Jenue. There is no way that you know that the two positions 
can be reconciled ? 

Mr. Frares. Not that I know of. That is another inconsistency in 
the committee report. 
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If a company has a patent and licenses the patent and gets royalties 
on the patent, why doesn’t the same thing prevail in relation to a trade- 
mark, which, after all, is the company’s good will, name, and 
possession. 

Ford Motor Co. could lose their material assets tomorrow but the 
name of Ford is the heart of the whole business; likewise Genera] 
Motors. 

You can go across the board on that. We could cite many, many 
instances where nationally advertised products have been ruined by 
predatory price cutting. s f 

If ruinous price cutting is to prevail, then, in my opinion, the 
only thing you need to succeed with is money. 

I refer to the A. & P. case where the record shows that they went 
into territories originally cultivated by the small, independent grocers 
and when the time was ripe they would move in on those areas and 
give orders to their other Tistricte to hike the price so that they could 
lose money in this particular district. The case went to the Supreme 
Court. A. & P. was fined $75,090 and they did not have intestinal 
stamina enough to appeal. The fine was paid. The record is full 
of these operations. 

This approach makes money competitive, not merchandise. Backed 
by the Chase National Bank, you can stay in business as long as 
they want you to. That condition does not prevail with the small, 
independent. We have been told—and Congress has told us many, 
many times and most all agree—that small business is the backbone 
of the Nation. 

If that is so, then the fair trade laws and the Robinson-Patman 
Act give some semblance of protection to the small-business man. 

If you emasculate or dilute them, only lipservice prevails. Brown- 
ell asks for repeal of fair trade and the emasculation of the Robinson- 
Patman Act. What protection is left for small business, federally 
ipeeren We believe in free enterprise in the strictest sense. We 
think that a man ought to have a chance to get into business, and, 
if he fails, to get up again and try again. The famous remarks of 

eodore Roosevelt come to mind at the moment; he said, “I would 
rather be in the arena fighting valiantly, if you may, being knocked 
down and testing and tasting the dregs of bitter defeat and then 
to arise again and quaff my lips to the sweet essence of victory 
rather than to be one of those pale, pacific, placid souls who know 
neither victory nor defeat.” 

Thank you. 

The Cuarrman. Thank you. 

The committee will stand in recess until 2 o’clock and meet back 
in this room at that time. 

(Whereupon at 12:35 p. m. the committee recessed.) 


AFTERNOON SESSION 


Senator Lone (presiding). The committee will come to order. 
Mr. Joseph Tacconelli. Mr. Tacconelli, you may proceed. 





Se sees 
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STATEMENT OF JOSEPH P. TACCONELLI, CORPORATE SECRETARY, 
NATIONAL ASSOCIATION OF INDEPENDENT TIRE DEALERS, 
WASHINGTON, D. C. 


Mr. Tacconetur. My name is Joseph Tacconelli from Ardmore, 
Pa. I have a prepared statement to read, a statement on behalf 
of the National Association of Independent Tire Dealers with ref- 
erence to the report of the Attorney General's National Committee 
To Study the Antitrust Laws. 

I am the corporate secretary of the National Association of Inde- 
pendent Tire Dealers, Inc. ‘The association is a nonprofit trade 
association, whose membership is composed of upward of 2,500 inde- 
pendent tire dealers and independent recappers located in all of the 
48 States. The independent tire dealers and recappers who con- 
stitute the membership of the association are those who own their 
own businesses and who are not directly or indirectly subsidized 
by any manufacturer. The National Association of Independent 
Tire Dealers, Inc., is the only trade association representing the inde- 
pendent tire dealers and independent recappers in this country. 
p rovision is made in the bylaws of the association whereby manu- 
facturers, jobbers, and wholesalers of materials, accessories, or equip- 
ment used or resold by independent tire dealers may become pur- 
veyor members of the association. 

The members of the National Association of Independent Tire 
Dealers are, for the most part, small independent businessmen whose 
welfare would be directly affected if some of the recommendations of 
the Attorney General’s National Committee To Study the Antitrust 
Laws were adopted. For this reason, on behalf of the members of the 
National Association of Independent Tire Dealers, I wish to express 
gratitude for this opportunity to register opposition on behalf of the 
association to certain aspects of the recommendations contained in the 
report. 

A review of the report leads us to the strong conviction that, taken 
as a whole, the recommendations would greatly weaken the present 
antitrust laws in such a way as to jeopardize the very foundation of 
<mall business by eliminating most of the rules of fair play which have 
evolved over the years from the administration of the antitrust laws. 
My association, however, does not wish to confine its opposition to the 
report to a mere general statement of the sort just made. Instead, I 
would like to direct attention to the following specific points: 

1. In the first place, it is felt that the Attorney General’s National 
Committee To Study the Antitrust Laws has done a very poor job in 
the organization and the presentation of its report, dated March 31, 
1955. This report consists of 394 finely printed pages, in which the 
committee has made no effort whatever to segregate its recommenda- 
tions on various matters. The result is that everyone concerned with 
this report is faced with the difficult task of trying to decide, as a 
preliminary matter, just what the committee did ‘recommend. 

In some cases, this is clear, in other cases, it is not. In still other 
cases, the committee’s recommendations are hedged with qualifications 
to such an extent that a careful reader of this report is at a loss to 
know just what the majority of the committee did recommend. Still 
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further confusion is interjected into the matter by the failure of thu 
committee to include in its report the full texts of the views of dis- 
senting members. Instead, the majority of the committee has at- 
tempted to restate, in a piecemeal fashion, the views of some of the 
minority members of the committee on certain points. 

The result is confusion and a very bad job insofar as the report is 
concerned. The inevitable result of this is that many persons who are 
concerned with this report will never really read it with any degree of 
thoroughness or understanding, but will, instead, rely upon what they 
are told the report contains, by others. In this connection, it would 
be very interesting to know how many persons in this room have 
really read, with understanding, this entire 394 page report. While 
on the subject, it is felt that another criticism is in order. namely. 
apart from the bad organization of the report, it is written in a style 
calculated to confuse the average reader, whether the average reader 
be trained in law or simply a layman. It is indeed unfortunate that 
the committee did not see fit to cast its report in such a form and in 
such language that it might readily be understood by all concerned 
with it. 

By way of contrast, the report dated March 1955, on Legal Serv- 
ices and Procedure, which the Commission on Organization of the 
Executive Branch of the Government made to the Congress, is a mode] 
of quality and organization. 

T make this point about the organization and language of the report 
because it is strongly felt that the basic way in which the report is 
written is indicative of the type of reasoning which has been followed 
by the committee in many respects. This will become more apparent 
as I now turn to the several snecific matters with which the National 
Association of Independent Tire Dealers is concerned. 

2. My association is opposed to that part of the committee’s report 
which approves of the doctrine that good faith is a complete defense 
to a charge of price discrimination when a seller shows that his lower 
price was made in good faith to meet an equally low price of a 
competitor. 

In this connection, it will be recalled that the Robinson-Patman 
amendments provide that a seller charged with making a price dis- 
crimination may defend bv showing that his lower nrice was made in 
good faith to meet an equally low price of a competitor. In litigation 
involving this point, the Federal Trade Commission contended that 
meeting a competitor’s equally low price operated only to rebut a prima 
facie case made bv a showing of sales at different prices, but was 
nullified by any affirmative proof of competitive injury caused by 
the challenged differential. In Standard O71 Company v. Federal 
Trade Commission, 340 United States 231, decided in 1951, the Su- 
preme Court of the United States reiected the foregoing position of 
the Federal Trade Commission by holding. in effect. that if the lower 
price was made in good faith. it was an absolute defense to a charge of 
price discrimination regardless of whether any competitive injury 
was caused. 

This decision was a blow to small-business men such as the members 
of the National Association of Indenendent Tire Dealers. This is 
true because the result of making wood faith an absolute defense is 
inevitably to weaken the Robinson-Patman Act, which was designed 
to do away with price discriminations causing competitive injury. 
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Any withdrawal from the original philosop hy of the Robinson-Pat 
man Act is a blow to small-business men, who are the ones who suffer 
in & competitive economy characterized by a system of vicious price 
discriminations operating in favor of larger businesses. 

On page 181 of the report of the Attorney General's national com 
mittee, it is stated that the committee— 
approves the result of the Standard Oil decision as consonant with the Nation's 
intitrust policy. 

Immediately upon making this statement, the committee further sets 
forth five interpretations “which it says should be followed in order 

to perpetuate the status of good faith as an absolute defense. ‘This 
is one of those situations in which the committee’s re port is not alto- 
gether concise and from which it is clear that the members of the 
committee were confused in their own thinking upon the subject. 
Nevertheless, insofar as the committee is to be deemed to approve the 
interpretation of the law as announced by the Supreme Court in the 
Standard Oil case, it is submitted that the committee’s advice should 
not be followed by the C ongress, but that, instead, the Congress should, 
at the very earliest opportunity, approve legislation which would 
restore the good-faith defense accor¢ ded by the Robinson-Patman Act 
to the status which it was intended to have. Already, bills have been 
introduced in this Congress upon this subject (H. R. 11, and S. 11) 
under which good faith would be a defense only if it did not bring 
about a substantial impairment of equality of opportunity among 
buyers. We believe that these measures reflect the true spirit which 
should pervade the law upon this point. 

Next, I desire to call attention to page 176 of the committee's 
report, in which the committee, in effect, recommends the abolition of 
the so-called quantity-limits proviso. The members of the National 
Association of Independent Tire Dealers feel that the quantity-limits 
proviso is an important aspect of the antitrust laws and should be 
observed at all costs if small business is to be regarded as an integral 
part of the American scene. 

The quantity-limits proviso may be regarded as a kind of exception 
to an exception. In other words, the Robinson-Patman Act, while 
prohibiting price discriminations, exempts from the prohibition price 
differentials not exceeding cost savings resulting from economical 
methods of quantities of : sale or deliver y, but this provision is quali- 
tied by a proviso which authorizes the Federal Trade Commission to 
fix and establish quantity limits * * * as to particular commodities or classes 
of commodities, where it finds that available purchasers in greater quantities 
are so few as to render differentials on account thereof unjustly discriminatory 
or promotive of monopoly in any line of commerce— 
and, in the event the Commission fixes such quantity limits, only cost 
differentials based on such quantity limits may be made the bases of 
price discriminations. 

For some 15 years after this provision was enacted into law, the 
Federal Trade Commission took no action under it. ona in 1951, 
in a proceeding known as Quantity Limit Rule 203-1, 17 Federal 
Register 113, the Commission fixed, by order, a qu: male Timit as to 
the number of rubber tires and tubes for motor vehicles. The National 
Association of Independent Tire Dealers and its members have a vital 
stake in the Commission’s order just mentioned, since it is felt that, 
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if the order is allowed to operate, many of the discriminatory prac 
tices hurtful to the business of small independent tire dealers will 
ultimately be removed. 

So far, the order has not been allowed to operate because immedi 
ately after its issuance, some 20 large rubber manufacturers instituted 
proceedings in the United States District Court for the District of 
Columbia to secure an injunction against the order. At first, the dis- 
trict court dismissed the suit on jurisdictional grounds, but this was 
reversed. by the United States Circuit Court of Appeals for the Dis- 
trict of Columbia Circuit, and remanded for a hearing on the merits 
(B. F. Goodrich Company v. Federal Trade Commission (208 F. 2d 
829) ). 

This case is now pending in the United States District Court for the 
District of Columbia and it is understood that the Department of Jus- 
tice has moved for a summary judgment on the merits. The Depart- 
ment of Justice has announced that it will continue to defend the 
lawsuit notwithstanding that, on page 177 of the report of the At- 
torney General’s national committee, the majority of the committee 
stated, in effect, that the quantity-limit proviso should be rejected. 
Presumably, although it did not say so, the committee means for the 
Attorney General to recommend legislation to repeal the quantity- 
limits proviso. 

Senator Lone. Let me understand it. The case of Morton Salt Co. 
comes to my mind, in which Morton Salt Co. was restrained from giv- 
ing an unqualified discount to, I think, the 5 large chain companies, 
A. & P., Safeway, American Stores, and 2 others. And, of course, this 
particular part of the law was not involved. They said it was an 
unqualified discount because there would not be economical savings 
there to justify so large a discount. 

Now, if I understand this correctly, this provision that you want re- 
tained in the law would be to say, where quantity discount relates to 
au quantity so large that only 1 or 2 or perhaps 5 large customers 
would be in a position to take advantage of it, that it is too large, so 
large that even though you might economically justify the action, 
that it should not be permitted because it permits only a few large 
ones to have a complete advantage or a substantial advantage over the 
many small ones. 

Now that is what you are speaking of, is it not ? 

Mr. Tacconetu1. That is exactly right, Senator. 

Senator Lone. You feel the law should be kept that way because, 
even though there might be some economies involved, that it is 
unfair to the smaller concerns, which could not get the same type of 
discrimination. No way of conducting business would permit them 
to get the same discount. 

Mr. TacconEtut. That is true in this tire picture as to quantity 
limitations. 

Senator Lone. In other words, on quantity purchases, theoreti- 
cally they are available to every one because the fittle fellows can all 
get together and make up quantity orders just like the big fellow 
does. But, where it would be impossible for that to be the case, 
you think the quantity-limits provisions should be retained and en- 
forced ? 

Mr. Tacconetut. And tried; yes. It has not been tried out. 
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Senator Lone. Yes. 

Mr. Tacconetut. If the Attorney General is to do this, then it 
is somewhat inconsistent for him to attempt to uphold the quantity- 

limits proviso in the pending litigation referred to above. 

Senator Lone. Let me ask this—as a practical matter: That quan- 
tity-limit provision has never done small business any good, to speak 
of. has it‘ 

Mr. Tacconetui. Well, first I am an independent tire dealer. I 
un familiar with the mechanics of what we are talking about here. I 
am not too familiar with the legality, other than just what I have 
rei ad. 

This quantity-limitation case, this 20,000 pounds, would benefit, 

would help more so to benefit and continue to benefit small business, 
if it were put into effect. In other words, we feel that if that law 
or order were put into effect, it would sustain and continue to sustain 
and help small tire dealers throughout the country instead of concen- 
trating it in, say, a half dozen big. mass distributors. Our buying 
price would be somewhat in keeping with what their pr ices would be 
in _ if this order were put into effect. They would not have too 
wide a differential on it, so to speak. 

Senator Lone. I suppose you would still be subject to the threat 
mplicit in this so-called good-faith defense situation. 

Mr. Tacconetnui. Oh, yes. It is the other portion of our—— 

Senator Lone. It would not do you any good to have the quantity- 
limit proviso upheld if the opposition was going to use this good- 
faith device on you. It would still make it very bad; would it not ? 

Mr. Tacconetut. That is true. We want both of them. 

Mr. Svuits. You also are faced with that? 

Mr. Taccone.ui. Oh, yes, we are faced with that. That is abso- 
lutely the case. 

Mr. Stuuts. There is nothing you can do about that integration, 
vertical integration down to the retail level under existing legisla- 
tion ¢ 

Mr. Taccone.ui. No, but this 20,000 pounds will help us to put 
each one of those particular stores on its independent merits. 

Mr. Stutts. Then, if this Goodrich case were upheld by the courts, 
(roodrich, or any of the big rubber companies, would have to have 
u price to its own company- -owned stores 

Mr. TaccoNe..t. = to what he earned and was c apable of buying on 
« volume basis, as I do as an independent. In other words, he has 
jretty much of a fixed price granted to him, as the manager of the 
store, to sell tires, although he | may not even earn that. He has a far 
better price or as good a price as I do, if I might be a larger dealer in 

that area. 

Senator Lone. Well, in operating a company-owned store, they are 
still subject to the laws against price discriminations; are they not? 
In other words, legally, even when a company is operating its own 
stores 

Mr. Tacconetui. Yes. 

Senator Lone. If it is also selling to independent tire dealers, they 

re more or less restrained from discrimin: ating between stores, that 

s. from selling at a higher price at a place where they don’t have any 

ompetitidin and selling at a low price when they do have competition ? 
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Mr. Taccong.ut. That good-faith measure would help us there, Mr. 
Chairman. If the Attorney General is to do this, then it is somewhat 
inconsistent for him to attempt to uphold the quantity-limits proviso 
in the pending litigation referred to above. It is felt that the Attor- 
ney General is correct in continuing to uphold the quantity-limits 
proviso in the pending litigation, and that 1t would be a serious blow 
to the administration of antitrust laws, and to small-business men in 
particular for the Attorney General to recommend legislation to repeal! 
the quantity-limits proviso. 

It is noted that, according to the majority report of the committee, 
some members did not agree. They felt that the quantity-limits pro- 
viso is consistent with broad antitrust objectives, since it may be in- 
voked only when monopoly threatens, and antitrust laws have always 
recognized that monopoly should be prevented, whether efficient or 
not, and whether or not attained by practices in themselves lawful. 
Further, it would be unfortunate and unseemly to pass legislation 
upon this matter while thé litigation referred to above is pending in 
the courts. 

As small-business men, in whose favor the quantity-limits proviso 
has been invoked by the Federal Trade Commission, the members of 
the National Association of Imdependent Tire Dealers strongly urge 
that no action should be taken to eliminate the quantity-limits pro- 
Viso as it now exists. 

4. Finally, attention is directed to page 350 of the report, in which 
a recommendation is made by the majority of the committee that fines 
for violation of antitrust laws be raised from $5,000 to $10,000. Under 
this recommendation, the business firms which would be hardest hit 
would be the small manufacturers, while the larger firms would be 
relatively undisturbed by a fine of $10,000. Already, the House of 
Representatives has approved a bill to raise the fine to $50,000 for 
maximum violation of the antitrust laws. It is noted that some mem- 
bers of the Attorney General’s committee also entertained similar 
views. 

It is felt that any revision of the antitrust laws in the way of in- 
creasing penalties should be designed to affect large and small alike, 
and that the Congress should refrain from any action which would 
result in the administration of one brand of justice for the rich and 
another for the poor. This is contrary to Anglo-Saxon concepts of 
justice and, Eiasaceiie is not in keeping with the basic philosophy 
of the antitrust laws, which is to lay down ground rules fair to every- 
one. 

Senator Lone. Thank you very much. You did not discuss this 
here, but have you given any thought to the way that it might be pos- 
sible to resist, by legislation perhaps, this trend toward integration of 
these concerns? I know you independent tire dealers are affected by 
that. What percentage of tires are sold directly by manufacturers 
to their own sales organization / 

Mr. Tacconetu1. Are you speaking of the sales of all the parent 
companies through their store outlets to the general public ? 

Senator Lone. Yes, like Firestone. Firestone have their own Fire- 
stone stores at which they sell directly to the public? 

Mr. Tacconeut. Yes, sir. 

Senator Lone. Do you know what the percentage is? 
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Mr. Taccone tt. I have seen recent figures on that and those figures 
are in the neighborhood of about 32 percent. That seems to stick in 
my mind from a report which was put out here last December; so 
they are a factor, the company-owned stores, but they are one of the 
groups that we are aiming our criticism at. Of course, there are 
other groups. ‘ 

Senator Lone. If the trend continues there would be only five tire 
companies existing and competing with each other in selling to the 
public? 

Mr. Tacconeuui. And the mass distributors; yes. I might inter- 
ject, Senator, you are familiar with the Sears, Roebuck distribution 
of tires and Montgomery Ward and the oil companies. We are also 
interested in distribution of that ceasing also, or, as you said, there 
won’t be many independent tire dealers left, truly independent tire 
dealers. 

Senator Lone. Do you have any ideas or ways to suggest how this 
trend toward integration could be resisted ¢ 

Mr. Pacconetut. I think our two measures that are submitted here 
would go a long way in making independent tire dealers more com- 
petitive in markets. The restoration of the intent of the antitrust 
law, as it was intended, and this 20,000-pound-limitation order on 
purchases of tires would help us considerably. 

Senator Lone. It seems to me that even with the goals we have 
had here, the small concern would be left at a disadvantage even if 
we eliminate the price discrimination we are discussing. One of the 
reasons I have that in mind is that the larger concerns find it ad- 
vantageous to go into retailing business, not only manufacturing, but 
to distribute to their own stores and sell directly to the public. When 
they do that, they tend to squeeze all the profit out of the retailing 
function. They only have to compete with 4 or 5 fellows at the top 
level, but they have to compete with thousands at the bottom. 

Mr. Tacconetut. That’s right. 

Senator Lone. So they tend to squeeze all the profit out there and 
then you have hard and soft competition. They make it awfully 
hard down at the bottom where they are competing with the thou- 
sands, but at the top with 4 or 5, they make the processing of the 
natural rubber and manufacturing of that into tires very soft. That 
is where the soft competition occurs. 

Mr. TacconELii. Yes. 

Senator Lone. And I don’t know much that can be done to pre- 
vent that trend, but I just was curious to know whether you had 
given any thought to it or whether you had any ideas on what could 
be done to resist that trend. According to law, these concerns are 
building their own organizations and there wouldn’t be enough left 
there for an independent. 

Mr. Tacconetxt. Well, I didn’t want to agree that they should not 
exist, but I think there should be rules of fair play. I am not a person 
to say we should do away with company-owned stores. I have been 
an independent dealer for 20 years and sometimes it gets pretty 
rough, but I think we have to look upon certain phases of the Govern- 
ment to give us some relief and I think these two here will go a long 
way. 
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Senator Lone. In other words, you would be satisfied just to be 
given even a fair chance to exist ? 

Mr. Taccone.ui. That is correct. 

Senator Lone. And take your chances ? 

Mr. Taccone.ui. Good faith would help provide this fair chance, 
and close the loophole in the Robinson-Patman Act. 

Senator Lone. Well, thank you so very much. 

Mr. TacconE.ut. It has been a pleasure to appear. Thank you, sir, 
very much. 

Senator Lone. I believe a member of my staff would like to ask you 
a question. 

Mr. Taccone.ui. Yes. 

Mr. Jente. This morning this committee received a complaint from 
an independent tire dealer in one of the Midwestern States. The com- 
plaint was that at least two of the major rubber companies with whom 
the dealer is doing business have been following a practice which 
causes him great competitive injury. The practice complained against 
seems to work something like this: A major tire company is selling 
to a very large trailer and truck manufacturer, located also in the 
Midwest, although it has operations throughout the United States. 
The tires are sold to this big company on some kind of a cumulative 
discount basis. The big trucking company is said to have formed a 
buyer’s pool among small trucking companies in one particular city. 
The big trucking company then makes purchases for these smaller 
lines, because the cumulative discount is much greater that way. So 
the independent tire dealer finds he is no longer able to sell to the 
are: trucking companies, customers of his, and he is quite upset 
about it. 

Do you know whether that practice is prevalent in the tire industry ? 
Are these big trucking companies buying in behalf of some of their 
smaller brethren ¢ 

Mr. Tacconetut. Well now, I want to qualify my position here. 
T am corporate secretary of the National Association of Tire Dealers. 
Are you asking me to speak personally or as a corporate officer of the 
association ¢ 

Mr. Jente. You choose your own capacity. 

Mr. Tacconetut. Well, I will speak personally. That condition 
does exist in certain markets. There again, I think what may be 
involved with this particular dealer who has written to you, he may 
be a small operator, he may be a small dealer, where the operator he 
was we may be as large a volume buyer as he buys from his 
supplier. 

We have had problems where we must somewhere along the line 
differentiate between a dealer and a consumer. As the thing now 
stands, or the laws, as I understand them, a big operator is also a 
dealer. Well now, if a dealer is—if a consumer is the dealer, for his 
own consumption, then what is the use of us dealers being in the 
resale business. Now that is what is happening in the tire business 
throughout the country. Now, we have that condition in Phila- 
delphia. Iam from a suburb of Philadelphia, Pa., and we are trying 
to work that out with our suppliers; my supplier, I will say, has not 
taken that direction. I believe the supplier you have referred to was 
the originator of that method of sponsoring that method of buying, 
through pooled buying. 
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Senator Lone. That fellow is selling directly to the consumer; 1s 
that it? 

Mr. Taccone.ui. I could ask Mr. Jehle, is the supplier selling 
directly to the consumer ? 

Mr. JeHLe. Selling directly to the consumer. The large consumer 
is acting in a joint capacity. He is also a jobber or reseller himself. 
He isa middleman who has formed this buying group. 

Mr. TAccoNnELLI. Yes. 

Mr. Jente. However, his purchases for resale, according to the 
complaint, are combined with quantities bought for personal use. It 
is the total of purchases made upon which the discounts are allowed. 

Mr. Taccone.ii. Did you ask me what are the discounts allowed 
on that purchase ¢ 

Mr. JeHLE. Do only the tires which the middleman buy for resale 
provide the basis for his quantity discount ? 

Mr. Taccone.ut. That’s right. Now that problem is being worked 
with, that is our national association is working with suppliers of 
tires or manufacturers to desist from that practice, and not all of 
the large companies have joined in that method of selling or encour- 
aging that method of selling tires. 

Mr. Jentz. Have you brought this practice to the attention of the 
Federal Trade Commission ¢ 

Mr. Taccone.ut. I do not believe that has been done. I am speak- 
ing, as I say, as the corporate secretary. I could probably, just by a 
nod of the head, tell you whether that has been brought to their 
attention. Would you like me to turn and find out what has been done 
by our representative here ? 

No; this is quite new. That to which you refer has only taken place 
within the last 6 months. 

Mr. Jeune. That is all. 

Senator Lone. Of course, there is really nothing much you can do 
about it, if you desire to sell directly to a customer, there is no law 
against it; it is their privilege to do it. 

Mr. Tacconetxti. That is between the supplier and dealer. 

Senator Lone. It is just the same as a lot of farmers getting together 
and placing an order for a carload of fertilizer; there is nothing much 
you can do about it. 

Mr. Taccone.ui. That is right. 

Senator Lone. But I think you are right strictly about this diserim- 
ination problem. I think something should be done about that, and I 
hope we can get some legislation through to help it get done in that 
regard. I regret to say there is no real remedy, no real help—TI don’t 
see any substantial help anywhere for a small-business man in the 
state of the antitrust laws today. 

Mr. TaccoNne.ut. No, sir; not in that issue there. 

Senator Lone. He reads these 394 pages in vain if he is looking for 
something to help him. 

Mr. Tacconeiur. And all the footnotes that are in there. 

Senator Lone. I can see how, if I were sitting there and was repre- 
senting the Standard Oil Co.—they are good people, don’t get me 
wrong, they have a lot of plants in my State—— 

Mr. Taccone.ui. The small-business man cannot digest all of that, 
sir. 
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Senator Lone. If I were representing Standard Oil or General Mo- 
tors, or General Foods, or just general anything, General Electric, I 
would find all sorts of things that pleased me in that report, and I 
would almost say I had a friend sitting there and helping to work 
them out and advise and counsel with me. But, I really don’t see 
anything in there that would encourage me to throw up my hands 
and cheer if I were a small-business man. 

Mr. Taccone.ut. We feel that way, too, sir. 

Senator Lone. I would tighten up my belt and I would say worse 
times are coming. I thought they were tough enough already. Thank 
you very much. 

Mr. Tacconetii. Thank you, sir. 

Senator Lone. Mr. Angus McDonald, of the National Farmers 
Union. Mr. McDonald, I want to welcome you here. We are glad to 
have you asa witness, Mr. McDonald. 

Mr. McDona.p. Thank you. 

Senator Lone. I am sorry we don’t have a full attendance of the 
committee to hear you at this time, but I assure you that your state- 
ment in full will be brought to their attention. 


STATEMENT OF ANGUS McDONALD, ASSISTANT LEGISLATIVE 
SECRETARY, NATIONAL FARMERS UNION, WASHINGTON, D. C. 


Mr. McDonatp. Mr. Chairman, my name is Angus McDonald. I 
am assistant legislative secretary of the National Farmers Union. 

I have a prepared statement and I would like to read some of it. 

Before discussing the Attorney General’s report and the reasons 
why the National Farmers Union is interested in testifying for the 


preservation of the free market and the enforcement of the antitrust 
laws, I would like to list the members of the Attorney General’s com- 
mittee whose backgrounds, we feel, make it very difficult, if not im- 
possible, for them to make constructive and unbiased recommenda- 
tions regarding antitrust laws, regulations, and enforcement. We do 
not suggest that any of them consciously are seeking to destroy anti- 
trust laws or antitrust law enforcement. We merely wish to call this 
information to the attention of the committee. 

The following 7 or 8 pages, Mr. Chairman, consist of lists of cor- 
porations which have been clients of the members of this Attorney 
General’s Committee. We felt that the committee should have this 
information in order to arrive at a better, more objective judgment 
in appraising the Attorney General’s report. 

You will note in going through the list that many of the companies 
that have been discussed in these hearings are listed here as clients 
of the members of the Attorney General’s Committee, the oil com- 
panies, for example, the tire companies, and so forth and so on. 

Senator Lone. I am rather amazed at that list, with that back- 
ground. Of course, you are not suggesting that that disqualifies any 
of these persons? 

Mr. McDonap. We are not making any appraisal. 

Senator Lone. Your point is that members of this committee had 
appeared in many important cases on the, well, what some of us 
would call, the monopoly side of the issue ? 

Mr. McDona.p. Yes, sir. 
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Senator Lone. In court and had frequently appeared for large 
concerns who were charged with violating the antitrust laws. 

Mr. McDona.p. And it is apparent, in our view, that their view- 
points which they have gained through association with large cor- 
porations have been—are reflected in their recommendations. 

Senator Lone. As a matter of fact, it came out just as it went In. 
Those who had a background of having taken the side of small busi- 
ness on the issue came out voting on the side of small business, and 
those who had a background of giving in to the big-business side, 
came out with a background of voting with the big-business side and 
so made their recommendations. 

Mr. McDonatp. That’s right. 

Senator Lone. It didn’t seem as if anybody convinced anybody 
about anything. They came out just about the way they went in. 

Mr. McDonatp. I think that is a safe assumption. 

Secondly, I would like to develop a little bit the testimony on page 
10. I would like to read about our position in regard to monopoly 
and why we are particularly interested in the antitrust laws. 

This position stems primarily from the fact that the farmer sells 
in a free market and consequently is penalized economically as he 
buys in a closed or monopolistic market. The some 4 million farmers 
are all competing against each other. Although the farmer has 
alleviated his economic position in the market place to some extent 
by forming supply and marketing cooperatives which pool his buying 
and selling power, the commodities cooperatively bought and ‘sold 
comprise only a small fraction of the total. 

We, in the Farmers Union, have felt for many years that prices 
of farm supplies are controlled by a system of privately administered 
prices. Evidence of this has been revealed by many studies and 
investigations of the Federal Trade Commission and the De “partment 
of Justice. Many of these investigations have resulted in legal action 
being taken by these agencies to protect farmers and other consumers 
from this system of privately administered prices. Despite attempts 
of these agencies to enforce the antitrust laws, monopoly practices 
for the most part remain unchecked. 

Senator Lone. Just a question that is in my mind: I understand 
25 out of 61 on this committee were attorneys who had represented 
the larger concerns in defending against the enforcement of anti- 
trust laws, and, of course, a lot of these people were not attorneys. 
An attorney could have been involved one way or the other. Out 
of those who were attorneys, the great majority were those who had 
been on the defense side, the side defending against the enforcement 
of the antitrust laws. Do you have any information whether or not 
these men’s firms still represent the rather large concerns who have 
been defending against the enforcement of antitrust laws for some 
time? 

Mr. McDonatp. Mr. Chairman—— 

Senator Lone. Here is the point that strikes me very forcefully. 
Not to single out any particular man, but let us assume that I was 
the attorney for one particular large corporation, make it General 
Motors, make it just any one, but if I had defended on the side against 
the enforcement. of the antitrust laws day in and day out, advising 
them day in and day out how they could avoid being prosecuted by 
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those laws, it stands to reason that if I still represented them it would 
be rather inappropriate for me to be in the position of sitting on a 
committee to exercise more or less legislative responsibilities to vote 
to recommend what the law should be. : 

Mr. McDonatp. Mr. Chairman, I don’t believe that a private cit- 
izen could obtain that information. A congressional committee with 
proper authority could ask these men whether or not they still were 
being retained by these corporations. This document is based on 
official records, and is a matter of record open to the public. As 
to whether in April 1955, they are still being retained by these cor- 
porations, I do not know. 

Senator Lone. There is nothing illegal about it, and I don’t be- 
lieve it would be violating anything in the code of legal ethics, but 
it does seem to me that it is rather inappropriate to sit on a commit- 
tee where there is as much representation on one side of the issue. 
Of course, it may be that those people may have also many clients 
who are small people, too, but if their activities have been against 
the enforcement of these laws, that would be some indication as to 
where their sentiments would be. 

Usually an attorney does not find too great difficulty in acquiring 
the conviction that he is right on the side of the case he is arguing. 
As a matter of fact, it is oftentimes just as hard to convince the at- 
torney as to convince the client that the court was right in deciding 
against him. 

Mr. McDonarp. Well, I think that is entirely possible. 

My purpose, as I stated, was merely to bring this information to 
the attention of the committee. I did observe, however, that some 
of the recommendations which they have made in this report would 
seem to be a carryover from their legal experience. I will develop 
that a little bit further on, if I may read some from my prepared 
statement. 

Senator Lone. Yes, go ahead. 

Mr. McDonatp. A look at the total gross—and I am reading at 
about the middle of page 10—a look at the total gross and net in- 
come of the farmer during the last few years indicates that monopoly 
prices are the main cause of declining farm income. During the 
last 8 years, farm net income has declined from a little less than $18 
billion a year to around $12 billion a year in 1954. Yet, gross income 
of farmers has declined very little during this period and in several 
years has risen somewhat. This indicates that farm costs have not 
only not gone down during the period of declining farm prices, but 
have actually gone up. The farmer, thus, has been hit from two direc- 
tions. When he has taken his products to market he has experi- 
enced declining prices, but when he has had to replace old machinery 
or buy cement or other building materials or supplies he has paid 
high prices. 

The economic theory underlying various pieces of legislation, in- 
cluding the Sherman Act, Clayton Act, and Federal Trade Commis- 
sion Act, was that these acts, if enforced, would protect not only 
small business but agriculture by allowing the farmer to buy his 
own supplies in the market at reasonable prices. Unfortunately, 
the theory has never received a fair trial. Experience of small busi- 
ness during the past few years parallels the experience of farmers 
and also results from privately administered monopolistic prices. 
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In 1952 small-business profits were roughly on a parity with the 
profit rate of large corporations, but during the last half of 1954 
profits of businesses under $250,000 had declined to about 4 percent, 
while profits of businesses of over $100 million increased. Per- 
centagewise, small-business profits had declined 61.4 percent and busi 
nesses of $100 million had risen 6.1 percent. 

Hearings before the House Small Business Committee indicated 
that many small businesses, entrepreneurs, are actually getting less 
than common laborers. One retail gasoline operator told the com- 
mittee on March 29, 1955, that he worked from 15 to 16 hours per day 
and made 85 cents to $1.05 per hour. Another told the committee 
that he worked 105 hours per week and that his take-home pay was 
only $25. 

This compares with the income of many farmers during the last 
few years. A survey by the Farmers Union Grain Terminal Associa- 
tion indicates that farmers (and these are not marginal farmers, they 
are mechanized farmers with sizable investments) are making nothing 
on their investment and are able to pay themselves as little as 31 cents 
or less per hour. The preliminary GTA survey included 221 in a 
diversifted, west central county of Minnesota. These 221 farmers 
had an average net income of $1,736 for 1954. 

Their average capital investment was $37,905. If they had put that 
amount into an investment yielding 5 percent, it would have returned 
them $1,895. That’s’$156 better than they got by working and man- 
aging a farm. When the average net income is broken down into 
hourly returns it comes to 31 cents an hour. That is all these farm 
families got for their labor and management in 1954. 

As a result of such conditions, hundreds of thousands of American 
farmers are facing bankruptcy. The situation of many of them is 
not only critical but desperate. They are on the brink of becoming 
laborers if they can find employment, or becoming recipients of public 
relief if they can obtain relief. 

Big-business apologists say that the small-business man and small 
farmer are inefficient. We believe that the contrary is true. We be- 
ileve that the family-type farmer and the family-type small-business 
man is a much more efficient operator than a large bureaucratic cor- 

oration. I call the committee’s attention to two documents published 
y this committee in 1946. They are: Small Business and the Com- 
munity, A Study in Central Valley of California on Effects of Scale 
of Farm Operations, 79th Congress, 2d Session, Senate Committee 
Print No. 13; and Small Business and Civic Welfare, 79th Congress, 
2d Session, Senate Document No. 135. 

The two farm communities, Dinuba and Arvin, Calif., were respec- 
tively, small-farm and large-farm areas. In Dinuba 94 percent of 
farms were under 160 acres; the average farm was 57 acres, and 75 
percent of the farms were owner operated. In Arvin, the larger- 
size-farm area, the average farm was 497 acres, 42 percent of the crop- 
land was in 7 farms, 80 percent of the agricultural work was carried 
on with wage labor and two-thirds of the farmworkers did not live 
in the community. 

The agricultural income of these two farm communities was about 
the same, yet you find that in the small-farm area there was about 
twice as much spent in retail trade channels, 3 times as much spent on 
agricultural supplies, and 4 times as much spent on clothing, sporting 
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goods, and jewelry as in the large-farm area. Other important differ- 
ences in the two areas, included better aisle parks, housing, less 
delinquency, and more civic activity in the small-farm area than in 
the large-farm area. 

The other study, Small Business and Civic Welfare, is a study of 
four typical cities, two dominated by big business and two consisting 
of small-business enterprises, and tells somewhat the same story. 

Getting back to the situation of small business and agriculture as 
it exists today, it is pertinent to note that a recent witness, Edwin L. 
Covey, chief of the bankruptcy division of the United States District 
of Columbia Federal Court, told the House Appropriations Committee 
on February 2, that bankruptcy cases in the United States had risen 
from 10,146 in 1946 to 53,136 in 1954. He predicted that the figure 
will rise to 65,000 in 1955 and 75,000 in 1956. This compares to an 
all-time high of 70,048 in 1932 when the Nation was in the bottom 
of the depression. 

We have commented on the intention of Congress to pass laws and 
set up Federal agencies which enforce a sy stem of free competition. 
While we believe the record of the Department of Justice and the 
Federal Trade Commission in regard to law enforcement is deplorable, 
we think that the sporadic enforcement has been better than none at 
all. We approve the action of the FTC, for example, in attempting 
to break up monopolistic price systems such as the basing-point 
system. 

This system, according to Prof. Frank Fetter, an authority in the 
field, was essentially the German cartel system, imported into this 
country in 1880 by Andrew Carnegie. As applied in the United 
ones Carnegie’s basing-point system, popularly known as the Pitts- 
burgh plus sy ‘stem, exacted tribute from millions of farmers, particu- 
larly those in the Middle West and those who lived in areas remote 
from the Pittsburgh basing point. Farmers paid, according to evi- 
dence of the F ‘ederal Trade Commission, about $30 million annually 
in phantom freight and other fictitious charges over an 11-State area. 


] quote from page 34 of the pamphlet edition of the Federal Trade 
Commission : 


Paragraph 13: Respondents’ discriminatory or Pittsburgh plus prices ad- 
versely affect the public interest. The cost of producing steel at respondents’ 
Chicago and Birmingham plants is approximate ly 20 percent less than at their 
Pittsburgh plants. The cost at Birmingham is slightly less than at Chicago. 
As shall be shown later, there is a great surplus production in both the Chicago 
and Birmingham districts. Yet the prices at which respondents sell their steel 
at Chicago and Birmingham are very much greater than at Pittsburgh. This 
is best illustrated by Commission’s Exhibit 6853, which shows that the spread 
between the cost of producing and selling prices of steel bars at respondent’s 
Pittsburgh mills at a given time was $2.10, while at Chicago it was $13.80; at 
Duluth, $8. 

Consequently, the public at Chicago pays $11.70 more per ton over the cost 
of producing steel bars than the public at Pittsburgh pays; the public at Bir- 
mingham and Duluth pays $8 more per ton over the cost of producing steel bars 
than the public at Pittsburgh pays. In one Chicago building alone, the Federal 
Reserve Bank Building, the imaginary freight on the steel amounted to over 
$76,000, which went to respondent, Illinois Steel Co. In 5 years the Manitowoc 
Shipbuilding Co. paid respondent, Illinois Steel Co., $140,000 as imaginary 
freight which the United States Shipping Board had to pay. Deere & Co., farm 
implement manufacturers, pay $488,400 annually as imaginary freight, while 
the farmers who purchase their implements must pay over double this amount, 
or over $1 million annually, as extra prices for Deere & Co. implements, because 
of this imaginary freight item. 
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In other words, for every dollar which the farm-implement companies pay at 
Pittsburgh plus, the farmers must pay more than double every such dollar, be- 
cause to the actual Pittsburgh plus paid by the farm-implement manufacturer 
must be added the various percentages of overhead, selling expenses, and profits 
which are borne in the ordinary course of business. The figures are undisputed 
in the record. As the president of the American Farm Bureau Federation, repre- 
senting more than a million and a quarter farmers, testified, the double Pitts- 
burgh plus imaginary freight thus paid by the farmers in only 11 Middle Western 
States amounted to around $30 million annually. 

The farmers in the other States would use even more steel than those in the 
11 States figured in the calculations. The Emerson-Brantingham Co., a farm- 
implement manufacturing company, pays around $100,000 annually as Pittsburgh 
plus imaginary freight, which means that its customers must pay around $200,- 
000 annually more than they would have to pay if the Chicago district mille 
eliminated Pittsburgh plus as hereinabove mentioned. 

The Litchfield Manufacturing Co., a farm-implement manufacturing company, 
pays $68,000 annually as imaginary freight, and its customers pay twice that 
amount. Pittsburgh plus resulted in an addition to the list price of J. I. Case 
Threshing Machine Co., an agricultural-implement manufacturing company, in 
the year 1920, of $509,033, which amount the farmers would have been saved 
if Pittsburgh plus had not been charged. A Minneapolis manufacturer pays 
$84,000 annually as Pittsburgh plus, and so on. 

After the single-basing-point system was broken up by FTC in 1924, 
several heavy materials industries resorted to a system of multiple- 
basing points. This system was broken up by FTC proceedings against 
the cement monopoly and finally by the cement decision of the United 
States Supreme Court on April 26, 1948. 

The Attorney General’s committee, as the extensive treatment indi- 
cates, is particularly interested in the system of delivered prices 
which are illegal under the Supreme Court decision. On page 214, 
we find a windy apology for the system, consisting chiefly of spurious 
arguments that such a system is actually necessary to the normal 
carrying on of business. 

The argument is made in these pages once mor e, as it has been made 
before congressional committees, F ederal agencies, and courts, that, 
naturally, prices will be identical, because one seller will actually meet 
his competitor’s price; otherwise he will not be able to make a sale. 
This simple economic fact cannot explain why prices should remain 
rigid over a period of years and at all points throughout the United 
States. 

We are not arguing that at a given moment the price of a given com- 
modity is the same whether it is sold by one seller or another, but we 
do argue that free competition is conducive to week-to-week or month- 
to-month change of price. One of the elements of the basing-point 
system was that price would not change, that a seller would not cut 
his price. Evidence developed by the Federal Trade Commission 
proved that he could not cut his price when economic conditions 
changed, simply because he was not allowed to do so. 

For example, one producer, according to the account in the pamphlet 
edition in the Supreme Court case, page 29: 

* * * producer had made a low public bid, a punitive base-point price was pnt 
on its plant and cement was reduced 10 cents per barrel; further reductions 
quickly followed until the base price at which this recalcitrant had to sell its 
cement dropped to 75 cents per barrel, scarcely one-half of its former price of 
$1.45. Within 6 weeks after the base price hit 75 cents, capitulation oecurred 


and the recalcitrant joined a portland cement association. Cement in that 
locality then bounced back to $1.15, later to $1.35 and finally to $1.75. 
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Following the logic of arguments advanced by the Attorney Gen- 
eral’s committee recommendations, we can draw only one conclusion: 
that the authors favor the return of a system of delivered prices even 
though it weakens or destroys competition. While they insist that 
they want no conspiracy or coercive practices used, they seek to build 
a fence around per se practices and suggest that unless conspiracy can 
be proved, any practice or system of practices should be legalized. 
This brings us to the reasoning used by Judge Kerner in the Triangle 
Conduit and Cable Company case. This is popularly known as the 
rigid conduit case, which the Attorney General’s Committee especially 
dislikes. Judge Kerner says in explaining the necessity for enacting 
the Clayton Act as amended by the Robinson-Patman Act (Supreme 
Court of the United States Amendments to Admiralty Rules 51-54, 
p. 181): 

A major purpose of that act * * * was to enable the Commission to restrain 
practices as “unfair” which, although not yet having grown into Sherman Act 
dimensions, would most likely do so if left unrestrained. The Commission and 
the courts were to determine what conduct, even though it might then be short 
of a Sherman Act violation, was an “unfair method of competition.” This gen- 
eral language was deliberately left to the “Commission and the courts” for 
definition because it was thought that “There is no limit to human inventiveness 
in this field”; that, consequently. a definition that fitted practices known to lead 
toward an unlawful restraint of trade today would not fit tomorrow’s new in- 
ventions in the field; and that for Congress to try to keep its precise definitions 
abreast of this course of conduct would be an “endless task.” 

In the light of that opinion, we cannot say that the Commission was wrong 
in concluding that the individual use of the basing-point method as here used 
does constitute an unfair method of competition. 

Other per se practices as defined by the Congress and interpreted 
by the previous Federal Trade Commission received rough treatment 
also. bn page 177, the committee deplores the quantity-limit pro- 
viso, which I believe has been applied only to automobile, truck, and 
tractor tires. 

The determination of the Federal Trade Commission in regard to 
the maximum-quantity-limit situation strikes at the very heart of 
monopoly on the wholesale distributor level. We are informed that 
the quantity discounts in various items, including watches, has been as 
much as 50 percent. It is easy to imagine what happens to a smal] 
buyer when he competes with a large distributor who enjoys these 
huge discounts. If a competitor of any product receives discounts of 
even 5 percent, it seems to us that it is inevitable that the dealer who 
receives no discount will be forced into bankruptcy. We, therefore, 
strongly urge the committee to disapprove these recommendations 
which would give big business a lethal weapon which would destroy 
thousands and thousands of retail businesses no matter how efficient. 

The Attorney General’s committee endorses the good-faith rule 
adopted in the Standard Oil case and I believe would go even further 
and enact this pernicious rule into legislation. As a member of this 
committee once said on the floor of the United States Senate: 

Big business can always find a dancing partner when it wants to go through 
the motion of meeting competition. 

Allowing so-called big business competitors to meet so-called com- 
petition in good faith regardless of the effect on competition would 
destroy section 2 (b) of the Robinson-Patman Act. This raises once 
more the old controversy which raged around section 3 of S. 1008, 
which was vetoed by President Truman during the 81st Congress. 
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This section, in our view, is the heart of the Robinson-Patman Act. 
The test in every competitive situation, if the objective is a truly free 
enterprise, is whether or not a practice tends to substantially lessen 
competition. 

In regard to the remaining sections of the Robinson-Patman Act, 
which make certain practices such as a bogus brokerage discount 
illegal per se, the committee recommends that the big chains once 
more be allowed to engage in these discriminatory practices which 
brought about the Robinson-Patman Act of 1936. 

Toward the end of the report, the committee takes a dig at ol 
nized labor by suggesting that antitrust exemptions in regard to labor 
organizations be tightened up and that antitrust laws exempting 
farmer cooperatives be reappraised. Without being explicit, the com- 
mittee suggests that something is wrong with the legislation or the 
way it is administered by the Secretary of Agriculture. Because the 
Secretary of Agriculture has not cracked down on agricultural co-ops, 
the committee suggests that enforcement responsibility be put else- 
where. 

Although we have not had the time to analyze in detail the Attorney 
General’s report, our cursory study indicates that it is a thoroughly 
bad one. It will serve no good purpose. It is a handbook for anti- 
trust violators and a document which will be relied on by those seek- 
ing excuses and permission to violate our laws. It will be condemned, 
in our opinion, by all those interested in a truly free-enterprise sys- 
tem. Those who honestly want to compete and survive ae on the 
basis of efficiency need no basing-point system, no discriminatory dis- 
counts, no advantages not enjoyed by their competitors. Our test of 
a free-enterprise system is one which enables the best producer to 
produce the best products for the least cost and pass on to the con- 
sumer the economic benefits of his efficiency. 

Senator Lone. Thank you very much for the information you have 
brought to us here, Mr. McDonald. 

Senator Ture. I have no questions. 

Senator Lone. Senator Schoeppel ? 

Senator ScHorrret. No questions, thank you. Iam sorry I was late 
in getting here. 

(Pp. 1 to 9, inclusive, of the prepared statement of Mr. McDonald 
referred to at the beginning of his statement, follow :) 


APPEARANCES IN ANTITRUST CASES OF CERTAIN MEMBERS OF THE ATTORNEY GENERAI’S 
NATIONAL COMMITTEE TO STUDY THE ANTITRUST LAWS 


Cyrus Anderson: Libby-Owens-Ford Glass Co. (1945) 
H. Thomas Austern: 
A. B. Dick Co. (1946) 
American Can Co. (1946) 
E. I. du Pont de Nemours & Co., Inc. (1947) 
E. I. du Pont de Nemours & Co., Inc. (1949) 
Imperial Chemical Industries, Ltd. (1944) 
Henry 8S. Morgan (1947) 
Phillips Screw Co. (1947) 
Bruce Bromley: 
De Beers Consolidated Mines (1945) 
General Railway Signal Co. (1952 
Henry S. Morgan (1947) 
National Lead Co. (1948) 
Lee Shubert (1950) 
United States Alkali Export Association (1944) 
United States Gypsum Co. (1940) 
The Univis Lense Co. (1949) 
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Hammond P. Chaffetz: 
Armour & Co. (1948) 
Chicago Mortgage Bankers’ Association (1948) 
Darling & Co. (1952) 
Employing Plasterers’ Association (1952) 
National City Lines (1947) 
Swift & Co. (1941) 
Wilson & Co., Inc. (1941) 
John W. Davis: 
Brakelining Manufacturers’ Association (1947) (3 cases) 
Henry 8S. Morgan (1947) 
Mortgage Conference of New York (1946) 
New York Central Railway (1944) 
Paramount Pictures, Inc. (1938) 
Standard Oil Company of New Jersey (1953) 
Fred E. Fuller: 
Harford Empire Co. (1939) 
Libby-Owens-Ford Glass Co. (1945) 
Robert W. Graham: 
Alaska Steamship Co. (1950) 
Chrysler Corp. parts wholesaler (1948) 
K. and L. Distributors, Inc. (1950) 
Milton Handler: A. B. Dick Co. (1946) 
Edward R. Johnston: 
Central Supply Association (1940) 
International Harvester Co. (1948) 
National Cheese Institute (1942) 
National City Lines, Inc. (1947) (2 cases) 
Northern California Plumbing & Heating Wholesalers’ Association (1949) 
Wallace and Tiernan (1947) 
Francis R. Kirkham: 
National City Lines, Inc. (1947) 
Northern California Plumbing & Heating Wholesalers’ Association (1949) 
Standard Oil Company of California (1947) 
Standard Oil Company of California (1950) 
George P. Lamb: 
Diamond Match Co. (1944) 
Johnson & Johnson (1946) 
Jack I. Levy: American Optical Co. (1940) 
Breck P. McAllister : 
Cement Institute (1945) 
Diamond Match Co. (1944) 
Electric Storage Battery Co. (1945) 
Imperial Chemical Industries, Ltd. (1944) 
Henry 8S. Morgan (1947) 
New York Great A. & P. Co. (1944) 
Paramount Pictures, Inc. (1938) 
Wallpaper Institute (1948) 
Charles B. Rugg: 
Boston Fruit and Produce Exchange (1947) 
The Gamewell Co. (1950) (2 cases) 
H. P. Hood & Sons, Ine. (1948) 
Library Binding Institute (1951) 
Minnesota Mining and Manufacturing Co. 1949). This appearance was 
for the purpose of sérvice of process on the defendant only since the case 


was tried in Boston. A New York law firm, however, handled the case 
throughout.) 


Bernard G. Segal: 
Baugh and Sons Co. (1952) 
Philadelphia Association of Linen Suppliers (1949) 
Record Dealers’ Association (1950) 
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Whitney North Seymour: 
American Optical Co. (1940) 
Bausch & Lomb (1940) 
Bausch & Lomb (1946) 
General Electric Co. (1948) 
International Boxing Club (1952) 
Optical Wholesaler’s National Association (1940) 
Permutit Co. (1945) 
Scophony Corporation of America (1945) 
Morrison Shafroth : Union Carbide & Carbon Co. (1946) 
Blackwell Smith : American News Co. (1952) 
Jerrold G. Van Cise: 
General Cable Corp. (1947) 
Libby-Owens-Ford Glass Co. (1945) 
Linde Air Products Co. (1946) 
Metropolitan Leather & Findings Association, Inc. (1948) 
Henry 8S. Morgan (1947) 
Mortgage Conference of New York (1946) 
New York A. & P. Co. (1949) 
Rubber Manufacturers’ Association (1947) 
Curtis C. Williams, Jr. : 
General Electric Co. (1948) (2 cases) 
Republic Steel Corp. (1948) 
Rubber Manufacturers’ Association (1947) 
Timken Roller Bearing Co. (1946) 
Edward F. Howrey: 
1935 2496 Loft, Inc., et al. 
1937 3037 Civil Employees Training, Inc. 
1939 3708 United Distributors, Inc. 
1940 4034 Robinson Clay Products Co. (Akron and New York Central.) 
(Antimonopoly, involving a job of price-fixing of sewer pipe 
(32 FTC 538). Order to cease and desist Jan. 29, 1941.) 
1942 4822 Atlantic Packing Co., et al. 
1943 4900 American Refractories Institutes, et al. (Robinson Clay Prod- 
ucts Co.) (Antimonopoly case; price-fixing case; involving 
American Refractories Institutes and its members. Cease 
and desist April 13, 1948.) 
4938 Automatic Canteen Company of America. (2 F. Robinson-Pat- 
man Act. Section 3 of Clayton Act. Order to cease and desist 
June 5, 1950.) 
5336 Studio Sport Modes et al. (Firestone Tire & Rubber Co.) 
5467 Structural Clay Products, Inc., et al. (7 respondents. ) 
5468 Dockets 5467 and 5468 involving charges of combination and 
agreement; 5467 involved brick; 5468 involved glazed tile. 
Cease and desist May 28, 1948.) 
5607 F. B. Washburn Candy Co. 
5605 New England Candy Co. 
5615 Kimbell Candy Co. (Charges: Price discrimination. Viola- 
tion of 2A, C, D, and E, Robinson-Patman Act. No orders 
issued. Dismissed September 23, 1949.) 
5546 Ludens Ink. (Violation of 2 A, D, and E of the Robinson- 
Patman Act. Charges: Price discrimination. Dismissed 
Sept. 23, 1949.) 
203-1 Investigation. Quantity limit case (Firestone Rubber). 
(Price discrimination. Applies to whole industry. People 
involved: About 20 rubber companies, of which were 5 very 
large rubber companies and 1 was Firestone. Proceeding 
without a case.) 
Peanut and Nut Salters Association, 1947, 1948. 

Mr. Howrey has also represented the Firestone Tire & Rubber Co. in most 
of the proceedings brought against it by the Federal Trade Commission and 
the Department of Justice. 

George P. Lamb: American Home Laundry Manufacturers’ Association, 1951. 

Parker McCollester: (Member of law firm of Lord, Day, & Lord). Agency of 
Canadian Car and Foundry, Ltd., 1947, 1948, 1949, 1950, 1951. 

William Simon: (Member of law firm of Miller, Gorham, Wescott, & Adams). 
The Council for Clarification of Pricing Practices, 1949, 1950, 1951. 

Curtis C. Williams, Jr.: (Member of law firm of Jones, Day, Cockley & Reavis). 
The M. H. Hanna Co. 1950, 1951, 
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APPEARANCES BEFORE FEDERAL TRADE COMMISSION AND IN RELATED COURT PRUCEFD) NGs 


Cyrus Austin: 
4389 Standard Oil Co. 
4613* Acme Asbestos Covering & Flooring Co., et al. 
5017 Ruberoid Co. 
H. Thomas Austern: 
2381 Van Kannel Revolving Door Co. 
2569 California Packing Corp., et al. 
2786 California Packing Corp., et al. 
3927 American Tobacco Co. 
4145 Agricultural Insecticide & Fungicide Association, et al. 
4933 Automatic Canteen Company of America. 
5013 National Biscuit Co. 
5433 Independent Grocers Alliance Distributing Co., et al. 
5526 E. 1. du Pont de Nemours & Co., Inc., et al. 
5532 ~=Association of Coupon Book Manufacturers, et al. 
5576 J. Richards Phillips, Jr. & Sons, Inc., et al. 
5608 American Chicle Co. 
5623 The Larson Co. 
5657 Malleable Chain Manufacturers Institute, et al. 
5728 Sylvania Electric Products, Inc., et al. 
5794 Atlas Supply Co., et al. 
5994 H. J. Heinz Co., et al. 
Bruce Bromley: 
835 Paramount Famous Lasky Corp. 
13820 West Coast Theaters, Inc., et al. 
Hammond E. Chaffetz: 
3911 Retail Coal Merchants Association, et al. 
4889 Standard Oil Co. 
5648 National Tea Co., et al. 
5677 B. F. Goodrich Co. 
5794 Atlas Supply Co., et al. 
60438 B. F. Goodrich Co. 
Herbert W. Clark: 
3167 Cement Institute, et al. 
John W. Davis: 
594 Butterick Co., et al. 
977* Eastman Kodak Co., et al. 
1115 General Electric Co., et al. 
1529 Radio Corporation of America. 
2354 Rubber Manufacturers Association, Inc., et al. 
2986 Standard Brands, Inc., et al. 
3607 National Biscuit Co. 
3760 Allied Paper Mills, et al. 
5508 American Iron & Steel Institute, et al. 
57 Atlas Supply Co., et al. 
Charles Wesley Dunn: 
88 Beech-Nut Packing Co. 
424 Lautz Bros. & Co. 
876 Goodall Worsted Co. 
1020 Armand Co. 
1329 Armand Co., Inc., et al. 
1580 Penick & Ford, Ltd., et al. 
George E. Frost 
5770 E. Edelman & Co. 
Fred EB. Fuller: 
5979 American Surgical Trade Association, et al 
Robert W. Graham: 
5279 Carl Rubenstein, et al. 
5471 New England Fish Co., et al. 
5633 Washington Brewers Institute, et al. 





1 Court proceedings only. 











REPORT OF ATTORNEY 


COMMITTEE 203 


GENERAL'S NATIONAL 


Edward F. Howrey: 


4034 
4900 
4933 
5467 
5468 
546 
5607 
5615 


Robinson Clay Products Co., et al. 
American Refractories Institute, et al. 
Automatic Canteen Company of America 
Structural Clay Products, Inc., et al. 
Structural Clay Products, Inc., et al. 
Luden’s, Ine. 

F. B. Washburn Candy Corp. 
Kimball’s Candy Co. 


Edward R. Johnston: 


3555 
ror 


dal 
5449 
5979 
George P. 
3019 
3556 
4443 
4496 
4878 
5448 
5DOS 
5592 
5719 
5952 


United States Malsters Association, et al. 

Youngs Rubber Corp. 

Metal Lath Manufacturers Association, et al. 
American Surgical Trade Association, et al. 

Lamb: 

Card Clothing Manufacturers’ Association, et al. 
American Veneer Package Association, Inc., et al. 
Wire Rope & Strand Manufacturers Association, Inc., 
Tag Manufacturers Institute, et al. 

Chain Institute, Ine., et al. 

Rubber Manufacturers Association, Ine., et al. 
American Iron & Steel Institute, et al. 

National Paper Trade Association of the United States, Inc., et 
Vitrified China Association, Inc., et al. 

Advertising Specialty National Association, et al. 


et al. 


al. 


Jack I. Levy: 


543: 


Independent Grocers Alliance Distributing Co., et al. 


Mason A. Lewis: 


5670 


Ideal Cement Co., et al. 


Breck P. McAllister : 


3167 


Cement Institute, et al. 


Varker McCollester : 


3633 
5502 
5D&7 
Gilbert H. 
» 
7 
20 
451 
606 
609 
835 
1101 
2931 


2941 
2978 
3032 
3643 
4320 


Corn Products Refining Co., et al. 

Corn Products Refining Co., et al. 

Colgate-Palmolive-Peet Co. 

Montague: 

Shredded Wheat Co. 

3ureau of Statistics of the Book Paper Manufacturers, et al. 

Cudahy Packing Co. 

Cudahy Packing Co. 

Mennen Co. 

Philadelphia Wholesale Drug Co., et al. 

Paramount Famous Lasky Corp. 

Oneida Community, Ltd. 

New York State Sheet Metal Roofing & Air Conditioning Contractors’ 
Association, et al. 

General Electric Co., et al. 

Metal Window Institute, et al. 

Biddle Purchasing Co., et al. 

Joseph Dixon Crucible Co., et al. 

Salt Producers Association, et al. 


Albert E. Sawyer: 


3760 
4496 
5421 
5448 
6042 


Allied Paper Mills, et al. 

Tag Manufacturers Institute, et al. 

Crown Zellerbach Corp., et al. 

Rubber Manufacturers Association, Inc., et al. 
American Biltrite Rubber Company, Inc. 


William Simon: 


2191 
3196 
4320 
* 4389 
5620 


Building Material Dealers Alliance, et al. 
Daniel A. Brennan, et al. 

Salt Producers Association, et al. 
Standard Oil Co. 

General Motors Corp., et al. 


1 Court proceedings only. 
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Jerrold G. Van Cise: 

3977 Champion Spark Plug Co. 

5979 American Surgical Trade Association, et al. 
Curtis C. Williams, Jr.: 

5872 Thompson Products, Inc. 


SUPPLEMENTARY MEMORANDUM CONCERNING APPEARANCES BEFORE THE FEDERAL TRADE 
COMMISSION AND IN RELATED COURT PROCEEDINGS BY MEMBERS OF THE ATTORNEY 
GENERAL'S COMMITTEE TO STUDY THE ANTITRUST LAWS 


Adelman 


He is a professor at MIT. He is reported to be economic mentor for the new 
administration in antitrust proceedings. He wrote an article on the A. & P. Co. 
during the time that the Sherman Act suit was pending against the A. & P. Co., 
and has written articles attacking the Federal Trade Commission and FTC 
economic reports. 

Bruce Bromley 


He is a member of the Cravath Wall Street law firm and as such he represented 
the Bethlehem Co. in its recent proposal to merge with the Youngstown Sheet & 
Tube Co. 

Chaffetz 


Is a member of the law firm of Kirkland, Fleming & Ellis of Chicago. Asa 
member of that firm and personally has represented a number of the leading 
violators of the antitrust laws. 


John Maurice Clark 


Was hired during 1934 by the Cement Institute to prepare a report in support 
of the basing point system. Before the report was published the Federal Trade 
Commission filed proceedings against the Cement Institute in 1937 and from that 
date until 1940 Professor Clark served as an economic adviser to the defendants 
in that proceeding and in that connection had charge of preparing the economic 
defense to the charges made by the Federal Trade Commission. 


John W. Davis 

Represented defendants in FTC Docket 5508, American Iron & Steel Institute, 
et al. ; FTC Docket 5013, National Biscuit Co. 
Dickey 

Appeared as counsel for respondents in the FTC case against Carpel and DGS. 
Charles Wesley Dunn 


Is general counsel for the trade association of which the largest packers and 
processors of food products are members. 


Robert W. Graham 


Was formerly associated with the firm of Donovan, Leisure, Newton & Lom- 
bard, No. 2 Wall Street, New York City. Counsel for the Cement Institute in 
proceedings brought by the FTC. More recently he has, as a member of Bogle, 
Gates & Bogle, Seattle, Wash., represented defendants in some of the leading 
antitrust cases, one of which was the recent case brought by the Federal Trade 
Commission against the packers of salmon. 


Grether 

A professor in marketing at the University of California. Was hired by the 
Cement Institute to appear as a witness in its defense in the Federal Trade 
Commission case against the Cement Institute. 
Clare Griffin 

Professor in marketing at the University of Michigan. Was hired by the 
Cement Institute to appear as a witness in its defense in the Federal Trade 
Commission case against the Cement Institute. Professor Griffin also has ap- 
peared as professional expert witness for the defendants in other antitrust cases, 


such as the American Tobacco Co. case which was brought under the Sherman 
Act. 
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Milton Handler 


Has advised a number of firms under investigation by the Federal Trade 
Commission for the purpose of determining whether they were violating the anti 
trust laws. Notable among those was Park & Tilford. He is also a professor at 
Columbia University. 

Edward R, Johnston 

Is a partner in the Poppenhouser law firm of Chicago. As a member of that 
firm he has appeared as counsel representing parties charged with violation of the 
antitrust laws in quite a number of instances in addition to those listed. One 
of the early cases in which he appeared as counsel for defendants was the Maple 
Flooring case which was argued before the Supreme Court of the United States 
in June 1925 (268 U. 8.). 

George P. Lamb 

Mr. Lamb is a law partner with Sumner Kittelle. Mr. Kittelle has been very 
prominent in advocating bills introduced to legalize the use of price fixing 
basing point systems. 

Breck P. McAllister 

A partner in the law firm of Donovan, Leisure, Newton & Lombard, defenders of 
the Cement Institute, Eastman Kodak, and others charged with violation of the 
antitrust laws. 

Parker McCollester 


A member of the law firm of Lord, Day & Lord, from which Attorney General 
Brownell is now on leave of absence to serve in the Eisenhower administration. 
The firm of Lord, Day & Lord has represented a number of large corporations 
charged with violating the antitrust laws. 


Jerrold G. Van Cise 
Is a partner in the law firm of Cahill, Wright, Gordon, Zachery & Reindell, 
63 Wall Street, New York City. In addition to the cases listed under his name, 


that firm has participated in the defense of those charged in some of the largest 
antitrust cases brought by the Federal Government. 


Curtis C. Williams, Jr. 

Is a law partner in the firm of Coakley, Jones & Day in Cleveland, Ohio. That 
firm has participated in the defense of those charged with violation of the anti- 
trust laws in many cases in addition to the ones listed under Mr. Williams’ name. 

Senator Lone. Our next witness is Mr. Wallace J. Campbell of the 
Cooperative League of the United States. Mr. Campbell, we are glad 
to have you with us. 


STATEMENT OF WALLACE J. CAMPBELL, DIRECTOR, WASHINGTON 


OFFICE, COOPERATIVE LEAGUE OF THE U. S. A., WASHINGTON, 
D. C. 


Mr. CampseLt. Mr. Chairman, and members of the committee, my 
name is Wallace J. Campbell. I am director of the Washington office 
of the Cooperative League of the U.S. A. The league is a federation 
of consumer, purchasing and services cooperatives across the Nation, 
with a direct membership of over 2 million families, both rural and 
urban. In addition, we have in associate membership an additional 
4 million members affiliated through the National Rural Electric Coop- 
erative Association and 8 million members of the Credit Union 
National Association. 

The Cooperative League is very much interested in the report of the 
Attorney General’s committee, both in terms of its specific reference to 
cooperatives, and in terms of our more general concern with the pro- 
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tection of a free, independent and competitive economy. The coop- 
eratives are based on the premise of a democratic economy, one which 
is free from unnecessary controls on the part of the Government, and 
also one free from controls and domination by any single business or 
business organizations. We feel that it has been and must continue to 
be in the interest of all of the people of the United States to maintain 
our antitrust laws and to enforce them adequately. 

We had hoped that the Attorney General’s committee would take as 
its major task the review and strengthening of the antitrust laws. We 
are greatly disappointed in the results of the study. 

It isa sad commentary on the committee itself that the press and the 
public breathed a deep sigh of relief when the report recommended 
continuation of the existing antitrust laws. This should have been 
the point from which the committee started rather than the point at 
which it arrived after long study. Unfortunately, in our judgment, 
the report opens the way for the weakening of the antitrust laws to 
such an extent that the actual effectiveness of the Government’s anti- 
trust procedure may be destroyed from within. 

In the light of Mr. McDonald’s testimony a few minutes ago, I 
wonder if it might be of interest to this committee to find out at a later 
point just where the idea of this committee study came about and 
who suggested it and what their reasons were for suggesting the study 
itself. 

We would like to devote our attention first to our organization's point 
of specific interest, the section on agricultural cooperatives, pages 306- 
313. 

While the report makes no recommendation for a change in the 
existing laws, the text itself falls into the trap set by the enemies of 
cooperatives who have been trying to make the public believe that 
cooperatives are exempt from prosecution under the antitrust laws. 

Senator Lone. Let me say this in connection with what you are say- 
ing here. I frankly gain the impression that in the membership of 
this committee were a lot of people who figured that the antitrust laws 
were too tough already and that they ought to be eased. 

Mr. Campsett. That is the impact of the report as a whole. 

Senator Lone. Aside from talking about raising the fine from $5,000 
to $10,000, the lowest anybody had suggested, that is about the only 
effective way I see there toward strengthening the antitrust law. 

Mr. Campsett. That is right. The dissents in the report unfortu- 
nately—there were several very good members on the committee—the 
dissents in the report will probably go down like the great dissents 
in the Supreme Court’s history made by Justice Holmes and Justice 
Cardozo and Justice Brandeis, where the dissents actually interpreted 
the public interest rather than the majority of the report itself. There 
are in this report enough basic dissents pointing out about 30 places 
where the laws will be weakened and the committee could very well 
have taken those dissents and their text rather than the report of the 
majority of the committee as a whole. There are some very distin- 
guished, fine men on that committee who fought it out in committee 
and have said in here what they think. And if you will read carefully 
you will find some excellent dissents which speak for the public inter- 
est in a very forthright fashion. 
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A layman reading the report might very well feel that some special 
privilege had been given to cooperatives under the Clayton Act or the 
Capper-Volstead Act or the Cooperative Marketing Act. None of 
these acts exempt the cooperatives from prosecution if they in any 
way violate the antitrust laws of the United States. No cooperative 
organization and no cooperative official whom we know has ever asked 
for such an exemption. 

The law is clear and the courts have always sustained the following 
yosition. The Clayton and Capper-Volstead Acts provide that the 
facts of the organization of a cooperative and its normal operation 
shall not be construed as a combination in restraint of rede. The 
Congress felt that for the protection of the cooperatives themselves, 
the law should set forth plainly the fact that cooperatives, by their 
nature, provide the economic machinery through which people work 
together in their common interest. In many communities it is neces- 
sary for a cooperative, if it is to serve its members effectively, to 
handle the bulk of, or sometimes all of, the commodities produced or 
the items purchased. The law actually established the fact that this 
could and is being done in the interests of the members of the co- 
operative, and that such action does not in itself constitute a restraint 
of trade. But (and this is very important and it appears that the 
committee did not give it adequate attention) if a cooperative, by its 
action, engages in practices which are unlawful there is nothing in 
the law, and there never has been anything in the law, which frees the 
cooperatives from the same responsibility which falls on any other 
business enterprise, and we are proud of this fact. 

In the conclusions and recommendations on this section, the report 
says, “Some members would add that the failure of the Secretary of 
Agriculture over two decades to institute a single proceeding against 
an agricultural cooperative at least suggests that enforcement respon- 
sibility be put elsewhere.” The implication of the statement is ob- 
vious and, we feel, completely unwarranted. 

A little earlier the report questions the growth of centrally con- 
trolled cooperatives, or federated cooperatives. These organizations 
are essential to the interests of the farmers and consumers of America, 
and are as completely a part of the pattern of American cooperation 
as is the small marketing cooperative or the farm supply co-op. These 
central organizations have no way of escaping antitrust prosecutions 
either, and are proud to stand up as part of the established business 
community, assuming their full rights and responsibilities. 

It is extremely significant, as Congressman Wright Patman pointed 
out in his review of the report, that the committee in all of its recom- 
mendations except one, leaned toward a relaxation of the antitrust 
laws affecting big business organizations. 


As to small business, labor, and farmers— 
Congressman Patman says— 


the recommendations are to make these groups open targets for the abuses of 
monopoly power and to enlarge the antitrust laws against the organized efforts 
of two of the groups—labor and farmers—by which these segments of our popu- 
lation have in the past sought, in some measure, protection from the abuses 
of the big corporations. 


The Attorney General’s committee, as erudite and well-informed as 
we assume it should have been, should know that America’s coopera- 
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tives are a yardstick factor in the economy; that they have restored 
competition in areas where competition was in danger of being obli- 
terated ; that they are in themselves a factor in preventing monopoly ; 
and, in the words of the distinguisher Senator George D. Aiken of 
Vermont— 

the cooperatives are about the highest type of private industry and one of the 
strongest bulwarks against vesting too much power in Government. 

The committee might have better devoted its time to finding a way of 
strengthening cooperatives rather than implying that they may be 
guilty of monopoly practices. 

Your committee is having presented to it rather comprehensive 
analyses of other sections of the report. Since I am not an attorney, 
I would like to give you a layman’s appraisal of some of the features 
of the report which we feel are dangerous. 

The most important loophole which the Attorney General’s com- 
mittee would drive into the antitrust laws is the recommendation that 
greater attention be given to “the rule of reason” in the settlement of 
antitrust cases. This attractive, slick slogan—for slogan it is—may 
well be used to cover a drive to eliminate the rule of law in antitrust 
enforcement. ; 

The Sherman Act, as you know, made— 

every contract, combination in the form of trusts or otherwise, or conspiracy, in 
restraint of trade or commerce * * * illegal. 
The hopes which small business had at that time were dashed badly 
when the Supreme Court wrote the “rule of reason” into the Sherman 
Act. The net effect was that the Sherman Act was made so weak that 
it was necessary for the Congress to pass the Clayton Act and the 
Federal Trade Commission Act to prevent further abuses. If the 
formation of a monopoly or the destruction of competitive business 
through price discrimination, exclusive dealing, quantity discounts, 
brokerage fees to purchasers, combinations and mergers, are unlawful, 
it is a destruction of the law to say that such practices are legal if they 
are carried on in good faith. 

In recent years the good-faith defense for illegal action has made 
it possible for huge business enterprises to excuse their discriminatory 
prices and other predatory actions by saying that they acted in good 
faith, fearing that some other large competitor would offer the same 
discriminatory prices. The result is that thousands of small businesses 
can be, and in some cases are, destroyed with the guilty party escaping 
by saying that his act was in good faith. 

The Kefauver and Patman bills, and as the evidence this morning 
showed in many cases are endorsed by several members of this com- 
mittee, S. 11 and H. R. 11, are designed to strengthen the antitrust 
laws by eliminating the possibility that businesses may hide behind 
the good-faith defense. 

You may be interested in a layman’s interpretation of how you can 
most easily destroy your competitor. The practice is one of price 
discrimination. It is possible for a firm with many units, such as the 
A. & P. which was indicted for this practice, or other large organiza- 
tions, to secure competitive economic advantage by forcing a sup- 
plier to give it a discriminatory price because of its economic power. 


Ts 


—— ~~ 


pd i meee 


REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 209 


The huge business may then cut its prices in an area where it wishes 
to destroy a competitor. Those prices can be at or below cost, forcing 
a competitor to carry on his business with a destructive loss until he 
is eliminated completely. The cost of this operation on the part of 
the chain organization 1s recouped by charging slightly higher prices 
in its other units around the country. The consumers actually, by 
this process, are paying for the destruction of a competitive factor in 
the economy. 

The Robinson-Patman Act was designed to prevent discriminatory 
pricing. The enforcement of that act “should be strengthened rather 
than weakened as the Attorney General’s committee report would 
indicate. 

The Attorney General’s committee has successfully led the public 
to believe that it was on the side of the consumer because it advocates 
the repeal of the so-called fair trade laws. Such a repeal might turn 
out to be a merely temporary gain for the consumer if at the same 
time the Robinson-Patman Act and the C layton Act were so weakened 
that thousands of small businesses were destroyed and the genuine 
competitive factors in the economy were eliminated. 

The one point where the committee has urged a strengthening of 
the antitrust laws has been in the penalties advocated for violation of 
the Sherman Act, recommending the lifting of the maximum penalty 
from $5,000 to $10,000. The House of Representatives, not waiting 
for the committee, had already boosted the maximum penalty from 
$5,000 to $50,000. The doubling of the penalty recommended by the 
committee may sound tough until you realize that if you merely 
accounted for a change in price level in the 60 years since that ceiling 
was written into the act, an adjustment of economic penalty would 
be many times the size of the fine recommended by the committee. 

True to the pattern of the report itself, this small increase in the 
penalty would be hard on genuine small business and would have no 
significance whatever to the multi-million-dollar corporations which 
are the chief targets of the antitrust laws. 

Fortunately, the report itself contains some able and effective dis- 
sents. At many points throughout the report the minority have re- 
vealed about 30 places where ‘the committee would weaken the anti- 
trust laws. These dissents, like the famous dissents of Justice Bran- 
deis, Justice Holmes, Justice Cardoza, and others, are actually the 
interpretation of the public interest. The Select Committee on Small 
Business of the Senate, in keeping with its tradition and philosophy, 
will find these dissents more important and more valid for a basis of 
legislative action than the majority opinion set forth in the report. 
We commend these dissents to your serious attention. 

It is a great privilege and honor to appear before your committee 
and to have had a chance to talk to you on this subjec t. 

Senator Lone. Thank you very much, Mr. Campbell. 

Senator T hye, do you have any questions / 

Senator Ture. I have no questions regarding this statement. 

Senator Lone. Senator Schoeppel ? 

Senator Scnorpre.. No questions, Mr. Chairman. 

Senator Lone. Well, thank you very much, Mr. Campbell. 
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STATEMENT BY HENRY BISON, JR., ASSOCIATE GENERAL COUNSEL, 
NATIONAL ASSOCIATION OF RETAIL GROCERS, WASHINGTON, 
D. C. 


Senator Lone. I am pleased to welcome you before our committee. 
I understand you are going to speak for the National Association of 
Retail Grocers. 

Mr. Bison. That is right, Senator. 

I appear before you today representing the National Association 
of Retail Grocers with headquarters at 360 North Michigan Avenue, 
Chicago 1, Ill. My address is*917 15th Street NW., Washington, 
D.C. 

I might say this—this is not in my prepared statement. I might say 
that the members of the National Association of Retail Grocers num- 
ber about 50,000. They are all independent retail grocers and they 
operate about 114,000 retail food stores in the United States in every 
State of the TJnion. 

Senator Lone. Do you have that many members in your association ¢ 

Mr. Bison. Not that many members, but they operate that many 
stores because some independent retailers operate more than one store. 

Senator Lone. You say you have 50,000 members ? 

Mr. Bison. That is right, approximately. 

Senator Lone. Do they pay dues to your association to keep their 
membership and that sort of thing? 

Mr. Bison. Yes, sir. 

Senator Lone. If I am not being too personal, what kind of dues 
do they pay? 

Mr. Bison. Well, Senator, the National Association is really a 
federation of State and local associations, and a member joins either 
through his local association on the city level or on the State level. 
He becomes a member of the National Association through his mem- 
bership at that level. Therefore, like other organizations, he be- 
comes a member of the national organization by joining the local 
or State, and the dues are set there, if I make myself clear. 

Senator Lone. What would the typical dues be? 

Mr. Bison. They would run approximately $15 to $25 a year. 

Senator Lone. I was curious to know because I have attended 
meetings of retail grocers in my own State. I had the honor and 
privilege of addressing them on occasions. I was curious to know 
about what the membership requirements are. 

That small amount of dues is the only requirement to belong to 
your organization, I take it, aside from the requirement that one be 
an independent retail grocer? 

Mr. Bison. That is right, Senator. 

These hearings were called to hear testimony on the Attorney Gen- 
erl’s National Committee To Study the Antitrust Laws. 

The part of the report of this committee which concerns inde- 
pendent food merchants most is that dealing with price discrimina- 
tion and the Robinson-Patman Act. 

Before commenting on this, I want to touch briefly on why the 
Robinson-Patman Act is of such importance to independent retail 
grocers. 
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The beginning of this story goes back to the oppressive discrimina- 
tion that spread throughout the economy on an unprecedented scale 
during the depression } years of the early 1930's. Great concern was 
e xpressed j in Congress and elsewhere over the survival of independent 
merchants and manufacturers. 

As a result, Congress ordered two investigations. The first was 
conducted by the Federal Trade Commission which made its report 
in 1934. Another was conducted by the Patman committee which 
made its report in 1936. 

The Federal Trade Commission reported as follows, and now I 
quote from the report of the Federal Trade Commission at that time: 

As shown elsewhere, the ability of the chainstore to obtain its goods at lower 
cost than independents and of large chains to obtain goods at lower cost than 
small chains is an outstanding feature of the growth and development of chain- 
store merchandising. These lower costs have frequently found expression in 
the form of special discounts, concessions, or collateral privileges which were 
not available to smaller purchasers, * * * 

There were interviews with 129 manufacturers in the grocery group, 76 of 
which admitted that preferential treatment in some form was given. Thirty- 
three of the manufacturers interviewed stated positively that threats and 
coercion had been used by chainstore companies to obtain preferential treat- 
ment. 

That ends the quote from the Federal Trade Commission report 
that was submitted to Congress as a result of its investigation prior 
to the Robinson-Patman Act. 

The Patman committee report produced additional evidence of 
endless price discriminations in favor of very large retailers over their 
smaller competitors. It disclosed that over $6 million was paid by 
manufacturers to 1 chain in 1 year. These payments were made under 
the guise of advertising allowances. 

The evidence was overwhelming that price discriminations were so 
rampant as virtually to destroy equality of opportunity to compete in 
many lines of business. It was —— by virtually every fairminded 
person that such condition was causing irreparable harm and injury to 
the political, social, and economic interests of the people. 

On June 19, 1936, the Robinson-Patman Act became law. This date 
marks a new era when for the first time a really serious effort was made 
to protect the right of independent business to compete on a basis of 
fairness and equity with all competitors regardless of size. This rep- 

resented a long step forward, for it gave full recognition to the fact 
that, in order to preserve free competition, fair competitive practices 
must be required as a national policy. 

For the past several years there has been a concerted drive to obtain 
legislation which would grant large business interests the right to 
strangle their competitors by getting unfair price discriminations, 

regardless of the competitive effect. And now we find the Attorney 
General's committee not only giving support to these legislative efforts 
to weaken the Robinson-Patman Act, but suggesting ways and means 
for diluting its provisions by means of changing the interpretation and 
application the Federal Trade Commission gives to them. 

Those who are promoting this drive want to make it lawful for a 
manufacturer to sell the same goods, at the same time and in the same 
quantity, to a large favored distributor at a low price while selling 
to small distributors at a higher price. 
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Plainly this hurts the independent retailer, for, no matter how 
efficient he may be in selling his merchandise, it will not make up for 
the penalty forced upon him in higher prices he must pay to his 
supplier. 

Small business believes strongly in the necessity for keeping compe- 
tition strong and vigorous. There is no other way for it to succeed and 
grow except by competition. However, the competition small business 
believes in is fair competition as opposed to the “anything goes” type 
of contest, in which a smaller rival can be crushed without restraint, 
so long as so-called competitive methods are used to accomplish this 
purpose. 

For this reason it is disturbing to independent distributors that those 
who are now attacking the Robinson-Patman Act are attempting to 
stigmatize the act as preventing competition. This act has never 
prohibited anyone from competing or from meeting competition. 
It does require, however, that when a price cut is given to a big mass 
distributor, it also be given on equal terms to merchants who are com- 
peting with him. The purpose of the Robinson-Patman Act is to pro- 
tect competition by encouraging price cuts to small as well as large 
business. 

In view of the economic issues involved in the current assault on the 
Robinson-Patman Act, it is clear that what is at stake is not freedom 
to compete but elemental justice and equality of opportunity for busi- 
ness regardless of size. 

We have seen time and again that a competitive balance between 
big business and small business is not possible unless both are on an 
equal footing so that efficiency and not size or financial power will 
determine success or failure. 

The report of the Attorney General’s National Committee To Study 
the Antitrust Laws devotes some 54 pages with 161 footnotes to the 
subject of price discrimination. 

It will not be possible in this brief statement to examine all the 
recommendations and suggestions for weakening the Robinson-Pat- 
man Act which are in this report. 

That, gentlemen of the committee, is my introductory remark on 
why the Robinson-Patman Act is important to independent retailers. 

Now I would like to take up the report of the Attorney General. 

Apart from the limitations of time and space which make it neces- 
sary to cover only a few major points, the report contains a number 
of recommendations for changes in enforcement policy, the nature 
and application of which is not made clear by the authors. (Compare 
standards for measuring “proportionally equal terms” as suggested 
by the Federal Trade Commission and as modified by the committee, 
pp. 189, 190, 191.) 

Frankly, gentlemen of the committee, I don’t know exactly what 
they mean, but I point out to you some of the areas which make it 
difficult to know just what the impact is. 

With some notable and very important exceptions, the changes in 
the application of the Robinson-Patman Act made in the committee’s 
report seem to be relatively unimportant if considered in and of them- 
selves. But when all their debilitating effects are added together 
into a composite picture it becomes strikingly apparent that in reality 
the act would be dismantled to a large extent. 
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From an overall perspective, the report of the committee dealing 
with price discrimination evidences a tender regard for those giving 
and receiving discriminations and for those who would wish to do 
<0. Persistent reference is made to the difficulties faced by violators 
and potential violators. With touching solicitude for those who run 
afoul of the act, the report explores every facet of the statute to 
determine whether it may conceivably be too restrictive in preventing 
discriminations. 

Except for a few passing references, no consideration is given to 
analyzing the basic cbicitive and purpose of the act. The historical 
experience which prompted Congress to enact this law by an over- 
whelming majority is barely mentioned. In view of the many criti- 
cisms the committee levels against the act, its neglect in discussing 
and appraising the underlying principles of the law is a serious omis- 
sion. For it is difficult to test the merit of the committee’s proposals 
for weakening the provisions of law against price discriminations 
without considering the antitrust consequences which would follow. 
If the committee had been more forthright in giving its views on the 
purpose to be served by antidiscrimination policy, it would have 
added much to the clarity of the report and its ultimate usefulness. 

While it is a matter of judgment as to which of the committee’s rec- 
ommendations hurt effective enforcement of the act most, the following 
will suggest some areas of particular concern, and the first area that 
I would like to call to the attention of the committee I don’t think 
has been covered, at least not covered completely in previous testi- 
mony, and that has to do with the jurisdictional competitive injury 
criteria. 

The Clayton Act of 1914 prohibited discriminations— 
where the effect of such discrimination may be to substantially lessen com- 
petition or tend to create a monopoly in any line of business. 

Experience under this provision established the fact that it mate- 
rially weakened section 2 of the act. The difficulties of enforcement 
were such that the Federal Trade Commission found the provision 
to be inadequate. Hence, Congress, in passing the Robinson-Patman 
Act amendments to the Clayton Act, added a more liberal standard 
of jurisdictional competitive injury, namely, injury to competition 
with the one giving the discrimination, the one knowingly receiving 
it, or the customers of either of them. 

_ The purpose of this additional standard is explained in the follow- 
ing comment taken from the House Judiciary Committee report ac- 
companying the bill (H. R. 8442) : 

This provision accomplishes a substantial broadening of a similar clause now 
contained in section 2 of the Clayton Act. The existing law has in practice been 
too restrictive in requiring a showing of general injury to competitive conditions 
in the line of commerce concerned, whereas the more immediately important 
concern is in injury to the competitor victimized by the discrimination. Only 
through such injury in fact can the larger, general injury result. Through this 
broadening of the jurisdiction of the act, a more effective suppression of such 
injuries is possible and the more effective protection of the public interest at 
the same time is achieved. 

As against this clearly defined purpose, the Attorney General’s 
committee suggests that injury to individual competitors discrimi- 
nated against not be used as a jurisdictional test in secondary-line 
eases where the injury falls on individual customers of the supplier 
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granting the discrimination, namely, injury to competition with one 
giving the discrimination, the one knowingly receiving it or the cus- 
tomers of either of them. That is in the statement. 

rhe committee report states on pages 164-165: 

* * * this committee recommends that analysis of the statutory “injury” cen- 
ter on the vigor of competition in the market rather than hardship to individual 
businessmen. For the essence of competition is a contest for trade among busi- 
ness rivals in which some must gain while others lose, to the ultimate benefit of 
the consuming public. Incidental hardships on individual businessmen in the 
normal course of commercial events can be checked by a price discrimination 
statute only at the serious risk of stifling the competitive process itself. Nor 
should a competitive price reduction be singled out as responsible for “injury” 
if alternative means of access to goods at the lower price are in any event 
available to the buyer. 


Such a view comports with the text of section 2 (a). We emphasize that it 
is not “injury” to competitors but adverse effects on “competition with” parties 
privy to discriminations that the statute expressly forbids. Hence we believe 
that criteria of competitive effect which focus exclusively on individual com- 
petitors’ sales or profits rather than the health of the competitive process 
literally go beyond the terms of the law. 

While the committee’s report is not clear as to how far the adverse 
market effects of a discrimination must reach before it strikes at the 
“vigor of competition,” nevertheless it does suggest a much nar- 
rower test by disregarding the intention of Congress in prescribing 
that injury under the Robinson-Patman Act shall include injury to 
individual merchants who are victimized by the discrimination. 

In so doing the committee suggests that the additional injury test 
added to section 2 of the Clayton Act by the Robinson-Patman Act 
amendments, either be disregarded or be interpreted in such a way 
as to mean practically the same as the general injury test which was 
expressed in the original Clayton Act. The only exception the com- 
mittee would make to returning the injury criteria to where it was be- 
fore the Robinson-Patman Act was passed is in cases involving preda- 
tory price cutting for the purpose of eliminating a single competitor. 
This is not a very important exception from the point of view of an 
overall antiprice-discrimination policy. 

It should further be observed that the committee’s suggestion that 
the Federal Trade Commission not entertain jurisdiction in price- 
discrimination cases until there is a probability of a general injury 
to competition goes beyond the Commission’s opinion in the Purex 
case (see footnote 118 in the committee’s report) since the issue in 
that proceeding was the proper test of injury in a primary-line case. 
The opinion in the Purex case specifically states—and to prove that I 
quote from the committee report which I will not read here because 
I think that you have gone through that. I am using the committee’s 
words now, and I quote from the Purex case to show that, in my 
opinion, on the basis of the Purex case the committee majority findings 
stated in the Attorney General’s report that I have here are not sound 
and they have misconstrued that Purex case in drawing the con- 
clusions they do in this report : 

















Whatever may have been its intent in secondary-line injury cases with which 
it [Congress] was primarily concerned, it is the opinion of the examiner that it 
was not the intent of Congress to proscribe price differences in different geo- 
graphical areas merely because of injury to an individual competitor of the 
grantor. [Italic supplied.] 


The Purex case is, therefore, not authority for the view expressed 
in the committee’s report. 
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But more serious is the apparent conflict between the committee's 
recommendations and the interpretation given to the individual injury 
criterion in the act by the Supreme Court in Corn Products and Mor- 
ton Salt cases. In the latter case, the majority opinion held that the 
new test of injury added by the Robinson-Patman Act was intended to 
justify a finding of injury to competition by a showing cot injury to 
the competitor victimized by the discrimination (334 U.S. 37). And 
in the Corn Products case, the Supreme Court held that since the price 
discriminations involved were sufficient to divert business from one 
manufacturer to another there was a ute support for finding the 
prescribed effect on competition (324 U.S. 726). 

To read the Supreme Court opinions in both these cases in such a 
way as to sanction the committee’s recommendations for making the 
injury test one of only wide application to general competitive con- 
ditions is to distort not only the law but the interpretations placed on 
it by the Supreme Court. But perhaps the most serious aspect of this 
attempt to read the individual-injury clause out of the act is that the 
committee proposes that this change in statutory substance be accom- 
plished inudinectiy by interpretation rather than by the direct means 
of seeking appropriate legislative action. Men may differ over the 
wisdom of retaining this provision in the act, but so long as it remains 
there, it is improper to suggest repealing it by juridical and adminis- 
trative interpretation. 

Senator Lone. You mean that this injury test is proposed to be 
changed by administrative interpretation ? 

Mr. Bison. That is right, Senator, clearly so. 

Senator Lone. I thought that it was suggested that it be done by a 
change ot law. I do not see how the Court could determine it as the 
law, particularly the highest tribunal in the land, by interpretation. 

Mr. Bison. Well, Senator, the majority recommendation of the re- 
port of the Attorney General’s committee, and I have the quote here 
on page 5 of my statement. It recommends— 
that analysis of the statutory “injury” center on the vigor of competition in the 
market rather than hardship to individual businessmen. 

Now, the majority recommends that, and they did not recommend 
amending the statute to do it. What they recommend is a change in 
the enforcement policy. 

Senator Lone. That seems to be a rather vicious proposal to me 
because it seems to me that the Morton case held just what the Con- 
gress intended. Applying the facts of that case, what they held was 
that you do not have to go out here and prove that all of these little 
grocers are going to be run out of business just because Morton Salt 
cost discriminated in favor of the large chain concerns, that if you 
just recognize the fact that if a large number of large producers 
were doing that it could easily happen that the smaller fellow would 
be at a very bad disadvantage and could not afford to stay in business. 
That is simple enough for anyone to understand, which is to say that 
if I am in the grocery business and I have to pay a quarter of a cent 
a pound more “for my salt, that in itself would not run me out of 
business, but if I have to pay a little bit extra on everything, in that 
way I could not compete with these large concerns. 

Mr. Bison. That is precisely correct, and Morton did try to defend 
itself in the Court on that very basis, saying salt was a very minor 
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commodity, bought very seldom, and it couldn’t run a man out of 
business just because he had to pay more for his salt. But if that 
were to apply to all 3,000 items the grocers handle, then you are 
going to take the retail grocery industry out from under the act. 
Senator Lone. Well, that was the Court’s conclusion. If you did 
not protect the independent grocer with regard to his salt then the 
same argument would be good with regard to the other 3,000 items, 
and if that were the case then he would not stay in business. It seems 
a completely logical conclusion to me. I believe that is what Con- 
gress intended when it passed the act, and that is what the Court 
interpreted, and it does not seem to me that the Justice Department, 
the Federal Trade Commission, or anyone else, has a right to admin- 
istratively change the law, unless they want to come to Congress. If 
they want to come to us, we can consider it: but I would assure you 
there would be substantial opposition to any such proposed change of 
the law in Congress. 

Mr. Bison. That is the main problem that we face, that this law 
can be changed without Congress amending it. It can be changed 
substantially by just saying that we will not bring up these investi- 
gations because we do not think we have a general injury. There- 
fore, they do not dismiss the case because they do not get to the point 
of filing a complaint, and that is the issue. 

Senator Lone. Do I understand that this committee should recom- 
mend to the Federal Trade Commission, “Now look, you members 
on the Federal Trade Commission, you told the Court that you thought 
the law meant what the Court held in the Morton Salt Company case. 
You pleaded the case there, Morton Salt Company v. Federal Trade 
Commission. Then the Court agreed that that is what the law was, 
and, after you said that, now we think you ought to change your 
mind after the Court has said you are right about it.” 

Mr. Bison. That is the problem that we face, Senator. You may 
say that this should not be done, but the problem is how is the Con- 
gress going to stop it? How can they stop this gradual erosion of 
a statute that Congress passed for a specific purpose and objective, 
an erosion that is going on gradually. You don’t see a tremendous 
change overnight, but it is a gradual operation where many times you 
don’t see them in the opinion of cases because the cases don’t get to 
the point where they are litigated, and that is the big issue that we 
all face in a great many of these recommendations. 

Now, on the good-faith meeting of competition defense. 

Here the Attor ney General’s Committee's report affirms its support 
for the interpretation placed on this proviso in section 2 (b) of the 
act by the Supreme Court’s opinion in the Standard Oil case (340 
U. S. 231). But at the same time the committee takes the position 
that the Court did not go far enough. For instance, it recommends 
that this defense not be limited: (a) to meeting a competitor’s lawful 
prices; (b) to meeting an equally low price; (c) to defensive actions 
in order to retain a customer; (d) to temporary situations where the 
discriminations do not become a part of a pricing system. 

In the Standard Oil case, the company’s defense was that its lower 
price to the jobbers it favored was— 


justified because made to retain them “s customers * * * (340 US 281, 234). 
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At another point in its opinion, the Court said : 


Petitioner placed its reliance upon evidence offered to show that its lower 
price to each jobber was made in order to retain that jobber as a customer and 
in good faith to meet an equally low price offered by one or more competitors 
(p. 236). 

The Court found that the core of the defense of meeting competition 
was that— 


wherever a lawful lower price of a competitor threatens to deprive a seller of a 
customer, the seller, to retain that customer, may in good faith meet that lower 
price (p. 242). [Italie supplied.) 

Later it described the practice permitted by the proviso by saying 
that it permits a seller— 
to retain a customer by realistically meeting in good faith the price offered to 
that customer, without necessarily changing the seller’s price to its other cus- 
tomers (p. 250). [Italic supplied.] 

In the Staley case, the Court rejected the contention that the good- 
faith defense may be used to justify a price system which is otherwise 
unlawful. Referring to this contention, the Court said: 


This startling conclusion is admissible only upon the assumption that the 
statute permits a seller to maintain an otherwise unlawful system of discrimina- 
tory prices, merely because he had adopted it in its entirety as a means of secur- 
ing the benefits of a like unlawfu! system maintained by his competitors. But 
[section] 2 (b) does not concern itself with pricing systems or even with all the 
seller’s discriminatory prices to buyers. It speaks only of the seller’s “lower” 
price and of that only to the extent that it is made “in good faith to meet an 
equally low price of a competitor.” The act thus places emphasis on individual 
competitive situations, rather than upon a general system of competition * * * 
(824 U. S. 746, 753). [Italic supplied.] 

Thus, the Supreme Court held in clear concise language, that the 
good-faith defense of meeting competition was intended to be a defen- 
sive means for a seller who desires to meet a temporary, specialized 
situation where one of his competitors has offered a lower lawful price 
to a customer of his, and is about to obtain an order because of such 
lower price which would result in depriving him of business he for- 
merly handled. In such a situation, the Court’s interpretation of the 
act would allow the seller, in order to retain that customer, to meet his 
competitor’s lower price. 


The defense in subsection (b) now before us, is limited to a price reduction 
to meet in good faith an equally low price of a competitor. It thus eliminates 
certain difficulties which arose under the original Clayton Act. For example, 
it omits reference to discriminations in price “in the same or different commu- 
nities * * *” and it thus restricts the proviso to price differentials occurring in 
actual competition. Jt also excludes reductions which undercut the 
price” of a competitor (340 U. S. 231, 241, 242). [Italic supplied.] 

In sharp contrast to these explicit limitations found by the Supreme 
Court in applying the good-faith defense, the Committee’s report 
would weaken the act further by allowing persistent and continual 
price discriminations sustained over a long period of time as a part 
of an unremitting pricing practice. It would allow such discrimina- 
tory practice to become a permanent part of the pricing system unless 
there was some showing of conspiratorial business conduct. 

It is obvious that if the courts followed the interpretation suggested 
by the Committee, the result would be a considerable weakening of the 
act beyond that point already reached in the Standard Oil case. 


“lower 
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I want to say that on a good-faith meeting of competition defense, 
since I have been here most of the time that the committee has held 
hearings and I have heard a good deal of evidence on this point pre- 
sented to the committee, I find in the cases of the Supreme Court, in 
going over them, and in the cases of the circuit court ample oppor- 
tunity and plenty of substantial factual bases for disagreeing with 
the recommendations of the majority of this committee on the basis 
of the law—never mind what the objective is—just on the basis of 
what the law is. I think that the report is substantially changing 
what the law is as presently interpreted by the Court. 

Then again, it goes into the good faith. They do it because they 
approve the result of the Standard Oil of Indiana case and they go 
on to say that they think it should be interpreted this way. I believe 
that Mr. Snow testifying this morning went over those points one 
by one as to why they went beyond the Standard Oil of Indiana case 
by saying you do not have to meet a price—you can beat a price. It 
does not have to be a legal price; it can be an illegal price. It does 
not have to be sporadic; it can be constant, and many other points. 

Senator Lone. You had a very able advocate on that Committee 
in William Simon who has done a lot of work in connection with 
trying to change the law to permit this good-faith defense and to 
permit the various changes that are advocated in your book on the 
subject. 

so Bison. Yes; and he wrote many articles, Senator, which I have 
read. 

Senator Lone. He made many speeches on the subject advocating it 
across the country. He was very popular in many associations like 
the Cement Institute and that sort of thing. 

Mr. Bison. Turning now to page 9 and going to the brokerage 
clause which has been mentioned before, I would like to call attention 
to a certain part of it. 

Section 2 (c) of the act now prohibits buyers—all buyers—I don’t 
care whether you are big, small, little, or medium—from receiving 
brokerage commissions or fees in lieu thereof. Now, why was that 
done? That was absolute, you see. Section 2 (c) as presently in 
effect is absolute. Buyers cannot get brokerage. That was done be- 
‘ause that was the most prevalent method of getting discrimination 
that there was. How do we know that? Because the Federal Trade 
Commission from 1928 to 1934 investigated the food industry and 
finally wrote a report which they submitted to Congress in 1934, 2 years 
before the Robinson-Patman Act was passed, and they found that 
brokerage commissions or fees in lieu thereof payable to buyers was 
a prevalent form of discrimination. That is why the Congress de- 
cided to outlaw that practice. 

Now the committee report is not very specific on its recommenda- 
tions to amend or change section 2 (c). On this point, Senator, they 
did advocate official action by Congress. I don’t know why they felt 
they needed your help, but they did decide they needed your help to 
weaken the law. They want to take out the words “for services ren- 
dered” and “restore it to its original vigor.” I don’t know what its 
original vigor was, but apparently they believe that if a buyer can re- 
ceive a commission or a brokerage or if he renders service, that will 
restore its original vigor. Now let us look at that. A broker represents 
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a seller. He is supposed to represent the seller if he is getting paid by 
the seller and should represent the seller. The seller is paying him. 
But if the buyer is the broker, to whom is the service going to be ren- 
dered? The buyer wants to buy the article, the goods, the merchan- 
dise, at the lowest price he can buy it. Every buyer wants to do that; 
and, on the other side, the seller wants to sell it at the highest price, 
and that is how we get that haggling in the market. How can a buyer 
who wants to buy at the lowest price render a service to the seller 
when he is buying the seller’s cea and the seller wants to sell at the 
highest price? How can an attorney represent two conflicting inter- 
ests! How can a broker represent two conflicting interests’. How 
can anybody represent two interests that are mutuz ily antagonistic to 
each other ¢ 

Senator Lone. I once had a very unsatisfactory situation along 
that line where someone represented ‘conflicting interests. 

Mr. Bison. Well, that is the difficulty that we have. 

Now the other point is this, Senator: If large mass buyers are given 
the power to receive brokerage, we know that they will get tremen- 
dous amounts of fees and brokerage commissions. We know that. 

Senator Lone. The point is that any time we in the law permit the 
manufacturer and the processor to grant favoritism to the large con- 
cerns, the large concerns have all the ability necessary to require that 
it be done in their favor. Is that about what it amounts to 4 

Mr. Bison. That is absolutely right. 

Now, just think also on this phrase “for services rendered.” If that 
is made as an excuse or a justification for paying the broker, how 
long is it going to take the commission to handle these cases? Now, 
just imagine yourself as the attorney in support of the complaint 
employed by the commission and you have to prove that the brokerage 
payment is more than the value of the services rendered. How many 
vears of effort and what amount of money is it going to take to prove 
one of these cases? Of course, the result will be that you will find a 
great many brokerage commissions being paid that will never get to 
the point where cease-and-desist orders are filed against them just by 
reason of the fact that the case is so difficult to prove on the value of 
services rendered. 

I might say that the committee is very indefinite about the changes 
it reeoommends. The legislation it proposes is not in a legislative 
form; I mean that it is not in the way that you can introduce a bill. 
So it is not clear exactly what the committee means when it says to 
restore it for services rendered to its original vigor. They do not say 
what the original vigor is. 

Senator Lone. That sounds like that phrase “hard competition.” 
The idea of hard competition is to make it hard on the little fellow 
and soft on the big one. It works out like two men getting into a 
prizefight. The hard competition fixes it up so one man has “his legs 
tied, one hand tied behind him, gagged and blindfolded. Now the 
other man goes in with all of the equipment to operate with. The 
result is it is awfully hard on the man who is bound and gagged and 
it is soft on the man who is free to whale the daylights out of the other 
fellow. That is what the hard competition of this thing seems to 
me to be. 
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Mr. Bison. In other words it is one of those clichés that people 
use to describe something which they do not take the time really to 
understand. 

One part that I would like to discuss in my testimony covers a part 
that has not been mentioned before. It is a suggestion made by the 
majority of the Attorney General’s committee w vhich I think would 
substantially weaken the act. Again I point out that they are mak- 
ing this recommendation to weaken the act by interpretive process. 
I will proc eed now to page 10, part 4, Proportionally Equal Allow- 
ances or Services Provisions. 

Sections 2 (d) and 2 (e) of the Robinson-Patman Act are directed 
against an pads of buying power used in receiving harmful discrimi- 
nations. Prior to passage of the act, investigation by Congress and 
the Federal Trade Commission found that coercive mass buyers re- 
ceived large sums of money in preferential discounts masquerading 
as advertising allowances, This was clearly explained in the House 
committee report on the Patman bill: 

Still another favored medium for the granting of oppressive discriminations 
is found in the practice of large buyer customers to demand, and of their sellers 
to grant, special allowances in purported payment of advertising and other 
sales-promotional services, which the customer agrees to render with reference 
to the seller’s products, or sometimes with reference to his business generally. 
Such an allowance becomes unjust when the service is not rendered as agreed 
and paid for, or when, if rendered, the payment is grossly in excess of its 
value, or when in any case the customer is deriving from it equal benefit to his 
own business and is thus enabled,to shift to his vendor substantial portions of 
his own advertising cost, while his smaller competitor, unable to command such 
allowances, cannot do so. 

Sections (c) and (d) of the bill address this evil by prohibiting the granting 
of such allowances, either in the form of services or facilities themselves fur- 
nished by the seller to the buyer, or in the form of payment for such services or 
facilities when undertaken by the buyer, except when accorded or made avail- 
able to all competing customers on proportionally equal terms. 

As is indicated in the House committee report, sections 2 (d) and 

(e) were intended to be applied under their own standards and 
not the standard of injury contained in section 2 (a) of the act. 

Where this question has been raised in litigation, it has been held 
that sections 2 (d) and 2 (e) are not to be mor lified by the provision 
of section 2 (a) dealing with adverse competitive effect. This in- 
terpretation was followed in the Corn Products case both by the 
Court. of Appeals for the Seventh —_ uit (144 F. (2d) 211, 215) 
and by the Supreme Court (324 U.S. 726, 745). In this case, it was 
held that the congressional intent was to prevent discriminations in 
their incipiency so as to prevent possible injury before the fabric of 
fair competition was weakened. 

Tlowever, the most clear and specific holding on this question was 
made in the Elizabeth Arden case (156 F. (2d) 132, 135) where the 
Court said: 

We also reject petitioners’ contention that subsection (e) must be construed 
to mean that furnishing of services and facilities is unlawful only when— 
as expressly provided in subsection (a), the Commission finds that the prac- 
tice has had an adverse effect upon competition. Congress validly made the 
decision that conduct coming within the more definite standard of (e) was 


unlawful. We see no reason why the limitations contained in (a), or their 
equivalent, should be read into (e). 
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The contention which the Court clearly rejected in the words above 
is apparently what the Attorney General's committee is now advoeat- 
ing. But curiously the committee thinks that such a substantive 
change in the Robinson-Patman Act can be made without the ap- 
proval of Congress. Such a suggestion raises very serious implica- 
tions not alone related to the Robinson-Patman Act but dealing with 
isurpation of the legislative powers vested in the Congress by the 
Constitution. And, gentlemen, that is the burden of my argument 
here this afternoon. That is the key to this thing—interpretive 
reform. 

The committee’s report speaks of “interpretive reform” (p. 193) 
and suggests the use of this dangerous instrument to accomplish the 
transformation of the act relating to these and other provisions of 
the statute. Only once does it find it necessary to hold that there 
is need for legislative action (p. 192). I am speaking now of pro- 
visions that define discrimination. That was the amendment by 
which they seek to change section 2 (c) of the brokerage clause. They 
think they need your help to do that, but on these others they don’t 
need your help. According to this report all they need is a new 
policy of applying the law. 

Herein is found one of the most serious objections to this report. 
The question whether the so-called reforms called for in this report 
can be attained by making radical changes in interpretations and 
administrative policy in the enforcement of the R 


binson-Patman 
Aet is serious beeause it is so often suggested by 


committee. 
[ might point out here for the benefit of the committee, and it is 


not in my statement, that the chairman of the Federal Trade Com 
inission was a member of this Attorney General’s committee and the 
chairman of that conunission signed this report, Now | don’t draw 
any conclusions from that. I leave the conclusions up to the 
committee. 

The thought that this interpretive reform may be repugnant to 
the Constitution evidently did not concern the committee, although 
its conception of what the Robinson-Patman Act should be is pat- 
ently far distant from what it now is and what Congress intended 
it should be. 

The Constitution provides that— 

All legislative powers herein granted shall be vested in a Congress of the U1 


ited 
States, which shall consist of a Senate and House of Representatives— 


(art. 1,sec.1). And the Congress is empowered 


To make all laws which shall be necessary and proper for carrying into execu- 
ton— 
its general powers (art. 1, sec. 8). 

To summarize and conclude on this point: The expansive changes 
in the Robinson-Patman Act suggested by the Attorney General’s 
committee are without precedent, not by reason of the changes them- 
selves but by reason of the method for carrying them out. The out- 
standing feature of the American constitutional system is the sepa- 
ration of the legislative, executive, and judicial powers of the Gov- 
ernment. (Guided by these principles, it is not consistent with the 
letter and the spirit of the Constitution to suggest, as the committee 
has done, that the objective of a statute may be altered after } 


being in 
63709—55—pt. 1——-15. 
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existence for nearly 20 years merely by the simple expedient of inter 
preting it differently. The consequence of placing such legislative 
authority in the hands of administrative and enforcement officials is 
such an unwarranted infringement on the powers of Congress as to 
require no further comment. 

That concludes my statement. 

Senator Lone. Thank you very much. I think it was a good state- 
ment. 

Are you familiar with what action there has been by the Federal! 
Trade Commission lately with regard to discrimination cases where 
the argument of good faith has been advanced ? 

Mr. Bison. My examination agrees with the conclusions of the pre- 
vious witness, Mr. Snow, who testified this morning on that point, 
Mr. Chairman. 

I might emphasize, though, that the important thing is not the 
cases that are dismissed because of the fact that this defense was used. 
The important point is how many cases were never investigated, how 
many complaints have been filed with the Commission and the Com- 
mission has said it would not do anything. That is the interesting 
point because you see the effect that an investigation can have in 
deterring violations. Even though you never get to the point where 
the order is issued, it does deter violations. And, of course, you can 
not tell, unless you ask the Commission to appear before you, how 
many of those complaints they just have not acted on. 

Senator Lone. Senator Schoeppel. 

Senator Scuorrre.. Going further on that one point, is that not 
within the purview of the Congress, through its respective commit- 
tees, to call the Federal Trade Commission down and ask them 
exactly what the situation is? Would that not show the interest of 
Congress in some of the things you manifested here, if the Commission 
should take this interpretation of the report, that it is rather watered 
down? Do you not think that the Congress should exercise through 
its committees a vigilant watch. 

Mr. Bison. I do, Senator. I do, because that is the only hope that 
the people of the United States have that Congress will exercise its 
authority in this matter and check into these things. 

Senator Scnorrre.. Now let me ask you something else here. 

I have not read this report word for word. It just came out not 
too long ago, as you know. I have just skipped through it. 

Do you have a feeling that that report, as such, will receive on the 
part, say, of the Federal judiciary—men of great learning and stand- 
ing and ability at the law and on the bench, when cases come before 
them involving this thing—do you not have a feeling that they will 
go back to the intent of Congress and what was sought to be prevented 
by that legislation rather than a report here that that might water 
this thing down, as you gentlemen appearing before this committee 
here have indicated ? 

Mr. Bison. Well, Senator, I hope that will happen. But I am not 
convinced it will because in the Supreme Court opinions, as you read 
them, you will often find in footnotes articles written by individuals, 
very learned people, taking a particular point of view on a legislative 
or legal problem. And I dare say, though I won’t make the predic- 
tion, that we will see in the not too distant future this report cited in 
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footnotes in opinions of either the Supreme Court or the court of 
appeals as a basis for taking a position on the interpretation of the 
Dclitiesa donee Act. I cannot say positively that that will ane 
but it would not surprise me in the least if that were to happen. These 
men who wrote this report are recognized as being experts in their 
fields. However, there are many experts in the antitrust field who 
were not members of the committee. Nevertheless, it is a very imposing 
document. It has taken 2 years to write it, and anyone who has a 
problem of interpreting the act—take the judges and the law clerks 
who have a difficult problem in knowing what this provision in the law 
means—they will naturally turn to this report because this report 
summarizes many important opinions, and very often when you are 
busy and you have a lot of work to do you do not have time to look up 
every case, and you try to obtain something that will summarize all 
the cases on a particular point. I think this report will have an effect. 
1 do not see how it can help to have an effect in influencing the opin- 
ions of the court. I won’t say that it will be decisive; I don't say that, 
but it will have an influence. But I am even more concerned, since 
[ think the courts have done a very good job as far as that is concerned ; 
but I am more concerned with the administrative policy of the com- 
mission itself. I think the courts have followed the rule of looking 
at the law objectively and going to the intent of the law as you just 
stated. But sometimes the Commission does not do that, and some- 
times important determinations are at staff levels, sir. In other words, 
they are not at the top level. Sometimes a matter or issue goes up to 
the Commission but sometimes it does not, and very often you will find 
it very diffieult to know who decided whether this investigation will 
he made or not made—who really decided it. 

Senator Scuorpre.. I think you put your finger on something that 
is very important because of the effect of the attitude of employees of 
ours and why they bury those things away; and even with a committee 
of Congress, it sometimes takes a long time. Sometimes we do find that 
some of these Federal agencies were appointive—not elective. Do you 
think they are above a congressional committee inquiring as to what is 
going on in their department? That is an unfortunate situation. 

Senator Lone. Well, let us look at another situation that exists 
here too, and that is what concerns me. Here is a person like Mr. John 
Morris Clark who was hired by the Cement Institute in 1934 to pre- 
pare a report, to testify as an economist in favor of the Cement Insti- 
tute’s side of the basing point issue, or Prof. Clare Griffin, a professor 
who testified for the Cement Institute’s side in its defense in that case. 
Ketter yet, here is a person who has been advocating for many years 
that the antitrust law should be changed (Mr. Simon being an ex- 
ample) and that it should be changed so as to make this good-faith 
defense a complete defense. And, after these recommendations have 
been made, they attempted to change the law and they were not suc- 
cessful in doing it. They finally got such a bill through and the Presi- 
(lent vetoed the bill, and then comes along the Standard Oil of Indiana 
decision. But, from the big-business point of view, that decision stil] 
left a lot to be desired. Now those people go on a committee and along 
with them in the majority are attorneys who have been on the defense 
side of all of these issues, and, so, by a majority vote, they recommend 
just about what they have been urging all the time before the courts, 
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and unsuccessfully in many cases, that the Federal Trade Commission 
should disregard that as being something which C ongress never 
intended which would accomplish the same ‘thing that they had been 
urging the Congress all the time. Now, that is not the way you ought 
to change the law; is it? 

Mr. Bison. It is not. It is not to say that you do not hold those 
men to be sincere and honest men, but you do say that every man is 
somewhat conditioned by his own experience. He knows better what 
he does and the experience he had had, and, on a body of this nature 
that is studying the antitrust law, it is very important that you have 
men with wide « experience on both sides of the issue, so that you will 
have men who know the problems from both sides, " the problems of 
businesses that are hurt by the violation of the antitrust law and the 
problems of businesses that are hurt by the enforcement of the anti- 
trust law. Now it is a very difficult matter to get a committee in which 
you will have both interests completely represented, but that would 
seem to be the goal that should be attained in any kind of a study of 
this nature. 

Senator Lone. Well here is complete divergence of philosophy. 
The independent businessman takes one position, the man who repre- 
sents a large concern takes the other position, and you have economists 
on both sides, and you have attorneys on both sides, and w hen you 
really get down to it the only place that issue should be settled | 
before the Congress as far as the law is concerned or as far as certain 
administrative decisions are concerned which are made by the exec 
tive. But this is a matter of law where we have instructed the Fed- 
eral Trade Commission to do certain things and certainly the Federal 
Trade Commission should do that which the law says should be done. 
Now, there is more latitude on the part of the Justice Department in 
interpreting whether they believe that the law has been violated be- 
fore the criminal] proceedings should be taken. in any event, it seems 
to be completely inappropriate that these types of changes should 
occur, these substantive changes of law should occur by some admin- 
istrative decision over in the Federal Trade Commission o1 ‘anvwhere 
else. 

Mr. Bison. That is right, Senator. 

Senator Lone. It seems to me that the Federal Trade Commission 
correctly assumed it had a burden to protect the independent retailers 
when it undertook the case against the Morton Salt Co., and when the 
court decided with the Federal Trade Commission it not only decided 
that the Federal Trade Commission had the right to protect inde- 
pendent retailers in that type of situation but also the duty. 

Mr. Bison. It has that duty. I wonder, Senator, if the Morton 
Salt case would be filed today—let us assume we never had the Morton 
Salt case and a complaint were filed today under the same facts—I 
wonder, and I don’t know anyone who can answer that except the 
members of the Commission, whether the present Commission policy 
would allow such an investigation even to be conducted. I just wonder 
whether there would be a Morton Salt case under the present policy. 
I think that would be a nice question to ask. Under the present policy 
of the Commission would there be a Morton Salt case? I doubt it 
myself. I cannot say positively, but I doubt it. 
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Senator Lone. It seems to me that before these hearings are over, 
either before the full committee—and I believe it would be more 
appropriately before the full committee—we should hear from the 
Federal Trade Commission. 
I have no further questions. Thank you for your testimony. It was 
i very good statement, 


STATEMENT OF ALBERT A. CARRETTA, ATTORNEY, 
WASHINGTON, D. C. 


Senator Lone. Mr. Carretta, I am not sure whether you knew you 
would be called today. I understand you did have some views on this 

subject and you would be interested in explaining your views on it. 

Mr. Carrerra. Yes, Senator, but only on one phase of the report. I 
would like to comment on the fair-trade section. 

Senator Lone. Will you identify yourself ? 

Mr. Carrerra. My name is Albert A. Carretta. My address is the 
Ring Building, Washington, D. C. 

So that the committee may appraise the remarks which I make, I 
think perhaps I should state a little of my background. 

From July of 1952 until September of 1954 I was a member of the 
Federal Trade Commission. I enjoyed very much listening to the 
statements made here this afternoon because I was on the inside for 

. few years handling problems just as were discussed here. Further 
baal k, | have been an instructor of economics and money and banking 
and evolution of American industry, and I have taught law for a 
period of about 10 years, including such courses as F ederal antitrust 
legislatien and unfair-trade practices. 

Now I am going to devote myself only to the six pages in this At- 
torney General’s report which have to do with resale price maintenance 
and fair trade. 

i should like to call the committee’s attention to a sentence on page 
154 of the Attorney General’s report wherein it is stated : 

Nevertheless, the throttling of price competition in the process of distribution 
that attends fair-trade pricing is, in our opinion, a deplorable yet inevitable 
concomitant of Federal exemptive laws. 

I believe that the committee was in error in stating its position in that 
manner. In my opnion, there is no throttling of price competition 
at any level below the manufacturers’ level where fair trade is con- 
cerned. There is always competition among the ma inufac turers who 
set the fair-trade pric es or among the producers who set the fair-trade 
prices or among the wholesalers ‘who set the fair-trade prices. There- 
fore, I believe it is incorrect to state that there is throttling of price 
competition in the process of distribution. There may be at the retail 
level, but there certainly is not throttling of price competition at any 
level above the retail level. 

I might comment that, if this particular type of pricing practice is 
deplorable i in the eyes of the committtee, then I wonder why the com- 
mittee has not commented on another system of price fixing, and that 
is through the selling of goods on the consignment basis. .A manu- 
facturer today may legally sell his goods on consignment and may 
fix the price at which those goods w ill be resold to the ultimate con- 
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sumer. Now, if fair trade is deplorable, it would appear to me that 
all consignment sales are deplorable. But the report 1s silent on con- 
signment sales. Newspapers and magazines are sold today on a con- 
signment basis and we do not see any price cutting in that field. 

On page 154 also the committee reports: 

Moreover, whatever may be the underlying legislative intent, any operative 
fair-trade system facilitates horizontal price-fixing efforts on the manufacturing 
and each succeeding distributive level. 

Again, I believe the committee is in error in making that statement. 
I think it is in error when it states that any operative fair-trade sys- 
tem facilitates horizontal price-fixing efforts on the manufacturing 
level. There is no such thing possible under the fair-trade statutes 
of any of the 45 States in which statutes have been enacted. If there 
is any horizontal price fixing, it is not extant under the fair-trade 
statutes of any of the 45 States which have such laws. The commit- 
tee may be correct when it adds the clause “each succeeding distribu- 
tive level,” but it is certainly not correct when it states any operative 
fair-trade system facilitates horizontal price-fixing efforts on the 
manufacturing level. 

Now, gentlemen, those are the only statements I want to take out of 
the committee’s report. 

I should like to comment on something which appeared the very 
day following the publication of this report. This was made public 
on March, no, on April 1, 1955. The Honorable Herbert Brownell, 
the Attorney General of the United States, delivered a speech before 
the National Retail Dry Goods Association. The speech came to my 
attention and I read it very carefully, and I regret to say, and I say 
this respectfully, that I believe the Attorney General does not under- 
stand the basic philosophy of the fair-trade statutes. 

In the opening remarks he says that the report is 400 pages long, 
that he has not had sufficient time to complete his study of it. Then 
he goes on to discuss the fair-trade section of the report. The whole 
speech is about fair trade. He proceeds to dissect the fair-trade laws 
in general, and he never once utters a kind word about those laws. 
Now, here are my comments regarding the opinions of the Attorney 
General regarding fair trade. 

He relies upon a quotation from the Attorney General’s report in 
which the committee first stated that fair-trade enactments reflect 
some legitimate commercial aims. However, the committee report 
further states that the committee— 


does not consider fair trade pricing an appropriate instrumentality for such 
protection. Since State enactments vest absolute discretion in suppliers for 
determining the level of a fair trade price, the legislative price-setting authoriza- 
tion extends far beyond the essential guaranties of loss-leader control. 


I want to direct your attention to that clause and that sentence 
which reads: 


Since State enactments vest absolute discretion in suppliers in determining 
the level of the fair trade price * * *. 

Well, if these suppliers are acting independently and not in con- 
cert, it would appear to me that the suppliers are not violating any 
law of the United States. If they should act in concert and fix those 
prices, then, of course, they would be under suspicion by the Federal 
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lrade Commission and by the Department of Justice. But there is 
io harm done in the supplier setting his price so long as he does not 
vet together with his competitor and decid with his competitor what 
the price shall be. If there is competition on the manufacturing 
level or on the producer level, then the public is assured of competi- 
tion in the sale of that particular commodity. 

The Attorney General also relies upon this sentence in the com- 
inittee’s report: 

\n effective fair trade system strikes not only at promotional price cutting, 
but at all price reductions which pass to the consumer the economies of com- 
petitive distribution. 

Now that seems to indicate to me that the committee and the Attorney 
General believe that where there is fair trade, when a manufacturer 
cuts costs he will retain those profits to himself and will not pass 
them on to the ultimate consumer. Well, obviously, if there were 
only one manufacturer in a particular field, that would be true, but 
if there is competition and, of course, both the McGuire Act and 
every one of the State fair-trade acts require that the products which 
ure in fair trade must be in free and open competition (some stat- 
utes use fair and open competition), then, if there is that competi- 
tion, any one supplier or manufacturer who is able to save money 
in the production of his product will try to gain some of the market 
of his competitor by reducing his fair-trade price just a little bit; 
and, when his competitor learns about it, he may economize and cut 
his fair-trade price. Now, that is, in my opinion, the way the law 
of supply and demand would operate; and, if it does not operate that 
way, then it can be assumed or implied that the manufacturers are 
getting together for the purpose of fixing fair-trade prices. If they 
do that they are not exempt under the McGuire Act or under the 
Sherman Act. 

Senator Lone. Suppose they were making all watches in this coun- 
try with a Swiss movement and say they are going to price their 
watches at a fair-trade price of $72, just a typical price-leader type 
thing. One man who made Bulova might be the leader and mention 
the price of $72; so does everybody else. Are you in a position in the 
Federal Trade Commission or in the Justice Department to prose- 
cute? Suppose that you called on these fellows and asked how they 
arrived at this price and you got an answer that it was under com- 
petitive conditions. Now, what are you going to do, and what can 
you do in the Federal Trade Commission or in the Justice Depart- 
ment—ask to see their files ? 

Mr. Carretra. Because they fixed the fair-trade price at $72? 

Senator Lone. Suppose 5 or 6 well-known names of watch makers 
and assemblers fixed their price at $72? 

Mr. Carretra. Oh, I see more than one fixed the same fair-trade 
price ? 

Senator Lone. Yes. 

Mr. Carretta. Well, I think that the Federal Trade Commission 
certainly can with interest look into the files of those manufacturers 
who fix the prices, who have fixed the fair-trade prices at the same 
level. If nothing is discovered to indicate that the manufacturers 
got together in arriving at those prices, then I do not think the 
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Federal Trade Commission can do anything about it. I think that 
is the practice of “following the leader.” It is the same reason why 
we buy gasoline at four different corners at exactly the same price. 
One sets the price; the others follow. Well, now, if that is hon- 
estly done that way, then there is no violation of law. But if the 
four owners of the gasoline stations or the four owners of the watch 
companies get together and say, “Let’s fix our price at $72,” well, the 
point is that that would be the result of a conspiracy. 

Senator Lone. You cannot prove that. That day is gone. I pre- 
sume that you heard Mr. Barnes testify on that subject. The day 
when these fellows met in the back room and had someone take the 
minutes is over. The day when you can come across a document that 
was all written and signed and agreed on that this or that was going 
to be done, and this was going to be a price conspiracy, does not exist 
any more. The fellows say: Of course, you realize that we cannot 
aflord to violate the law and there is nobody here but us two, and, 
if you don’t cut my price, the chances are I will be more considerate 
of you. 

Mr. Carrerra. Let me say that I agree with you, Senator. 

Senator Lone. People can arrive at that sort of thing in ways where 
there is no obvious violation of the law. They can resolve in their 
own consciences that they have not violated the law and you cannot 
prove what they said. 

Mr. Carretra. That is right. The only relief, Senator, is this, that 
I have seen many stupid memorandums prepared by representatives of 
associations and they retain those memorandums in the files. The De- 
partment of Justice can, or I might say if they can get hold of those 
memorandums or of the contract, fine. Point No. 1. 

Point No. 2. Wherever you have a conspiracy y, some day you will 
find one of those men falling out with his « ‘onspirators, and, if those 
men will come to the Feder: al Trade Commission or to the Department 
of Justice and give the information, it may be possible to get the 
information on the conspirators. 

Now, those are the only two ways that I can see that the Federal 
Trade Commission or the Department of Justice can look at it. 

Senator Lone. Just look at the extent of the price-leadership type 
of price fixing that exists in America today. If you are going to buy 
a soft drink you pay 5 cents. Now, of course, that is just the : appro- 
priate price to charge. Or if you are going to get certain other things 
that cost you 10 cents or a quarter, it is an appropriate thing to do. 
In the whole gasoline industry every time you drive up to a . filling- 
station pump ‘it does not make any difference which one it is, it is 
going to be the same price. I do not know of anyone who has been 
convicted under the Sherman Act for arriving at the same price. 
Do you? Even in the Cement Institute case no one was convicted 
under the Sherman Act. The Court just said that they could 
not have that many companies. So it seems to me that you could not 
prove that these people are conspiring, that there is anything illegal 
about the fact that they are all charging the same thing for a w: atch. 

Mr. Carrerta. It is very difficult, except that in the watch indus- 
try—I know a little bit about that—the mar kup is comparatively high. 

Senator Lone. For Benrus watches, just as an example—do you 
know what the usual price to the retailer is for that, the price for 
which the manufacturer sells it ? 
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Mr. CARRETTA. Well, of course they vary. I would say in the neigh- 
horhood of $30, 

Senator Lone. I read $21. 

Mr. Carrerra. That is probably correct, and the market is tremen- 
dous. Of course, there the problem is the trade-in of watches also. 
In getting around fair trade some jewelers keep old Ingersolis under 
the counter and hand them out as gifts to the customers and then give 
them $10 or $15 trade-in value on the Ingersoll that they supply. 

Senator Lone. Here is the difficulty. Suppose I am buying a watch 
for $21. Why should | be made to sell that watch for $72¢ If a man 
wants to pay $35 or $40 for it, why should I be required to sell it at 
the price of $72, especially if I can make a profit at selling it at $45 
or $507 

Mr. Carretra. If you are the retailer I would s ay that you have the 
option of not selling that watch at all and handle somebody else’s 
watches whose fair > price is at a reasonable level, and don’t 
handle the $72 watch. 

Senator Lona. Si uppose they all agree they are rong to do it that 
vay. Suppose all the manufacturers who include the Swiss move- 
ment in their product decide to do it, then I have the option of not 

elling watches, don’t I% That is what it amounts to? 

Mr. Carrerra. That is right: or sell them at ig Of course, the 
manufacturers may not conspire to fix the $72 pric 

Senator Lone. As far as the consumer goes, easladl can you say 
to that consumer that he is going to = the best deal when people 
can afford to sell it to him cheaper? I do not understand that. 

Mr. Carrerra, Let me say this in justific: ation of it to the con- 
sumer. Hvery businessman is in business to do as much business as 
he can. He wants to make as many sales as he possibly can. If he 
finds that sales are not being effected at $72, it would appear to me 
reasonable to assume that he would lower his price to $70. And if 
he still does not attract a demand at $70, it would still be reasonable 
to me that he would reduce it to $65 until he reaches a point where 
oe demand is satisfactory to him, because, if the public does not 
buy the watch at $72, he is not making any money. I think that we 
have to rely on the forces of supply and demand to bring about the 
leveling-off of these fair-trade prices. 

On that point may I say this, that I think some people in this 
country feel that fair trade is the fixing of prices at high levels. 
That is the part that hurts. Most people think that it is the fixing 

of prices at high levels—not at low levels or intermediate levels— 
but they think that it is a price fixing at a high level. I feel that, if 
there is competition in a particular commodity which is the subject 
of fair trade, eventually those prices will reach the level which the 
public wants to pay. Now, of course, if watches are fixed at $72, 
some person who can afford to pay $72 will buy it, but the manufac- 
turer would not reach the Government clerk who can only afford, let 
us say, $40 for a watch. But when the price of that watch or a simi- 
lar, competitive watch comes down to $40, there will be increased 
sales, unless we assume now there is concert of action in the main- 
taining of that $72 price. If there is, there is nothing I can say in 
answer. 

Senator Lone. I had a friend who was in the business of manufac- 
turing an ordinary household item. He was discouraged many times 
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Federal Trade Commission can do anything about it. I think that 
is the practice of “following the leader.” It is the same reason why 
we buy gasoline at four different corners at exactly the same price. 
One sets the price; the others follow. Well, now, if that is hon- 
estly done that way, then there is no violation of law. But if the 
four owners of the gasoline stations or the four owners of the watch 
companies get together and say, “Let’s fix our price at $72,” well, the 
point is that that would be the result of a conspiracy. 

Senator Lone. You cannot prove that. That day is gone. I pre- 
sume that you heard Mr. Barnes testify on that subject. The day 
when these fellows met in the back room and had someone take the 
minutes is over. The day when you can come across a document that 
was all written and signed and agreed on that this or that was going 
to be done, and this was going to be a price conspiracy, does not exist 
any more. The fellows say: Of course, you realize that we cannot 
aflord to violate the law and there is nobody here but us two, and, 
if you don’t cut my price, the chances are I wiil be more considerate 
of you. 

Mr. Carrerra, Let me say that I agree with you, Senator. 

Senator Lone. People can arrive at ‘that sort of thing in ways where 
there is no obvious violation of the law. They can resolve in their 
own consciences that they have not violated the law and you cannot 
prove what they said. 

Mr. Carretra. That is right. The only relief, Senator, is this, that 
I have seen many stupid memorandums prepared by representatives of 
associations and they retain those memorandums in the files. The De- 
partment of Justice can, or I might say if they can get hold of those 
memorandums or of the contract, fine. Point No. 1. 

Point No, 2. Wherever you have a conspiracy, some day you will 
find one of those men falling out with his « ‘onspirators, and, if those 
men will come to the Federal Trade Commission or to the Department 
of Justice and give the information, it may be possible to get the 
information on the conspirators. 

Now, those are the only two ways that I can see that the Federal 
Trade Commission or the Department of Justice can look at it. 

Senator Lone. Just look at the extent of the price-leadership type 
of price fixing that exists in America today. If you are going to buy 
a soft drink you pay 5 cents. Now, of course, that is just the : appro- 
priate price tocharge. Or if you are going to get certain other things 
that cost you 10 cents or a quarter, it is an appropriate thing to do. 
In the whole gasoline industry every time you drive up to a . filling- 
station pump ‘It does not make any difference which one it is, it is 
going to be the same price. I do not know of anyone who has been 
convicted under the Sherman Act for arriving at the same price. 
Do you? Even in the Cement Institute case no one was convicted 
under the Sherman Act. The Court just said that they could 
not have that many companies. So it seems to me that you could not 
prove that these people are conspiring, that there is anything illegal 
about the fact that they are all charging the same thing for a w: atch. 

Mr. Carrerta. It is very difficult, except that in the watch indus- 
try—I know a little bit about that—the mar kup is comparatively high. 

Senator Long. For Benrus watches, just as an example—do you 


know what the usual price to the retailer is for that, the price for 


which the manufacturer sells it? 
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Mr. Carrerra. Well, of course they vary. I would say in the neigh- 

horhood of $30, 

Senator Lone. I read $21. 

Mr. Carrerra. That is probably correct, and the market is tremen- 
dous. Of course, there the problem is the trade-in of watches also. 
In getting around fair trade some jewelers keep old Ingersolls under 
the counter and hand them out as gifts to the customers and then give 
them $10 or $15 trade-in value on the Ingersoll that they supply. 

Senator Lone. Here is the difficulty. Suppose iam buying a watch 

or $21. Why should [ be made to sell that watch for $724 If a man 
wants to pay $35 or 340 for it, why should I be required to > sell it at 
the price Of: S72, espec ial lly if I can make a protit at sellin gy it at >to 
or $50? 

Mr. Carretra, If you are the retailer I would say that you have the 
option of not selling that watch at all and handle somebody else's 
watches whose fair-trade price is at a reasonable level, and don’t 

iandle the $72 watch. 

Senator Lone. Suppose they all agree they are going to do it that 
vay. Suppose all the manufacturers who include the Swiss move- 
ment in their product decide to do it, then I have the option of not 
elling watches, don’t I¢ That is what it amounts to? 

Mr. Carrerra. That is right: or sell them at $72. Of course, the 
manufacturers may not conspire to fix the $72 price. 

Senator Lone. As far as the consumer goes, though, can you say 
to that consumer that he is going to o the best deal when people 
ean afford to sell it to him cheaper? I do not understand that. 

Mr. Carrerra, Let me say this in justification of it to the con- 
sumer. Every businessman is in business to do as much business as 
he can. He wants to make as many sales as he possibly can. If he 
linds that sales are not being effected at $72, it would ap pear to me 
reasonable to assume that he would lower his price to $70. And if 
he still does not attract a demand at $70, it would still be reasonable 
to me that he would reduce it to $65 until he reaches a point where 
the demand is satisfactory to him, because, if the public does not 
buy the watch at $72, he is not making any money. I think that we 
have to rely on the forces of supply and demand to bri ing about the 
leveling-off of these fair-trade prices. 

On that point may I say this, that I think some people in this 
country feel that fair trade is the fixing of prices at high levels. 

iat is the part that hurts. Most people think that it is the fixing 
of prices at high levels—not at low levels or intermediate levels— 
but they think that it is a price fixing at a high level. I feel that, if 
there is competition in a particular commodity which is the subject 
of fair trade, eventually those prices will reach the level which the 
public wants to pay. Now, of course, if watches are fixed at $72, 
some person who can afford to pay $72 will buy it, but the manufac- 
turer would not reach the Government clerk who can only afford, let 
us say, $40 for a watch. But when the price of that watch or a simi- 
lar, competitive watch comes down to $40, there will be increased 
sales, unless we assume now there is concert of action in the main- 
taining of that $72 price. If there is, there is nothing I can say in 
answer. 

Senator Lona. I had a friend who was in the business of manufac- 
turing an ordinary household item. He was discouraged many times 
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and said he wanted to quit and get out. He said he was making a 
profit but he was not making enough. When questioned why not, 
he said because there was just too blamed much competition. He 
said that, if his competitors would be willing to maintain a price 
higher than they were maintaining, it would be fine, but every time 
he turned around somebody had double-crossed him and had cut the 
price again. It seems to me that that is just competition. One man’s 
gain is another man’s loss anyway. But on the whole the public 
tends to gain by price cutting of this type. I do not see how the 
retailer can cut his price if you have a fair-trade law on the books. 
I believe that he cannot legally cut the price. He might duck and 
dodge. 

Mr. Carretrra. He may not legally cut it. His only option is to 
discard the article which he is handling. 

I want to say, too, in connection with this not making enough 
profit 

Senator Lone (interposing). Perhaps it might be a good idea—I 
am speaking as a minority—I am only one of the 16 who voted againsi 
the fair-trade law when it went through—but it seems to me if you 
want to do business in a way in which you are going to fix a price 
and maintain that price and make it against the law for some fellow 
who would like to sell cheaper to do it, that the Nation ought to have 
a look at that in the public interest to see what they think the price 
should be. 

Mr. Carrerra. I think the answer to that, Senator, is that, if you 
allow promiscuous price cutting, the little businessman will be without 
protection. The little businessman cannot afford to take losses to the 
same extent that the big corporation can. So, if the fair-trade laws 
are repealed throughout the country and we have free and open com- 
petition in the market of trade-named items, then stores like Macy’s 
and Gimbel’s—and there are hundreds of them throughout the United 
States—can say to themselves that they are going to take all the watch 
business in their community and they can undersell any local jeweler 
until he goes out of business. They may not do it for the purpose of 
driving them out, but they may be doing it for the purpose of getting 
all the business they can, which isa legitimate purpose. Now, the little 
fellow down the block is not going to be able to withstand the loss nor 
is he going to be able to undereut Macy’s or Gimbel’s, because what 
they lose on watches they make back on refrigerators up on the third 
floor in the same department store. 

Senator Lone. You mean “loss leaders” ? 

Mr. Carrerra. Either “loss leaders” or at sales just slightly above 
cost. They add 2 percent to the invoice cost, for example. The small 
man cannot do it, but Macy’s can do it. Whereas they may add 2 per- 
cent on their watches, they may add 42 percent on the refrigerators: 
but the jeweler down the block doesn’t sell refrigerators. That is why 
I believe that repeal of the fair-trade laws will do more harm to the 
independent businessman of this country than letting the laws remain 
on the books and finding some way of enforcing them. I think that is 
the big problem today, Senator, enforcement of these laws. They are 
not being enforced. 

Now, the Attorney General made some comment in his speech too. 
He said there is increasing evidence that retailers as well as manu- 
facturers and consumers are unhappy with the result. 
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Senator Lone. You did not give a responsive answer to the question 
I had in mind, and I would like to have a responsive answer to it. I 
will agree with you that it is not a desirable thing to have a large con- 
cern like Macy’s or Gimbel’s selling a watch at a 2-percent markup 
when a man needs a larger markup in order to sell effectively, but if 
you want to fair-trade that article and if you want to fix it so that a 
man cannot undercut the price, why is it not to the public interest to 
let a member of the public pass on the reasonableness of your price ¢ 
As far as I am concerned I am willing to pay a 10 percent markup on 
any item, I might be willing to go higher than that. I do not expect 
that I am going to buy any cheaper than that. Why, you might have 
a 200-percent markup on 1 item and 1,000-percent markup on another. 
Whzy should you not let the public have a look at it, and if a man is re- 
strained by law from cutting the price, why should you not have a 
right to pass on the reasonableness of that fair-trade price ¢ 

Mr. Carretra. I am afraid of that suggestion, Senator, because it 
may mean that the Government will step in and tell the American 
businessman how much money he may make, and I hope we never come 
to that. 

Senator Lone. Well, you are one of these fellows who advocates 
putting someone in jail for cutting prices when he can afford it. Is 
not one about the same thing as the other ¢ 

Mr. Carretra. No. Basically what the man is selling is a com- 
modity plus something that is known as “good will.” It is a band 
around a can that has attracted good will in the United States. Some- 
body has made that name popular by television, by radio, by news- 
paper advertising. When the manufacturer sells that can of peas to 
a wholesaler with the band around it, the manufacturer or the canner 
is selling a can of peas and the good will of the manufacturer. If 
the retailer wants to sell that can of peas as a can of peas, let him take 
the wrapper off and let him sell it as a can of peas and charge any- 
thing he wants. But so long as he leaves the wrapper on that can of 
peas, the Supreme Court of the United States has said that the good 
will belongs to the manufacturer or to the canner and was not sold. 
So the buyer only has the can of peas to sell; he may not sell the good 
will. The good will belongs to the manufacturer. 

Senator Lone. With some of us, of course, there is a difference of 
philosophy, but sometimes it is a matter of being consistent. Now, 
in my own case, I have always tried to feel that most things ought to 
be sold on a competitive basis. I think we ought to let our people 
sell natural gas that we produce in my area for what they can get. It 
is a good fuel; it is competitive with oil and coal and many other 
things. I thing that we can just sell a lot more gas and get a better 
price because we had something better to offer on the market than 
somebody else has. 

Now the day atomic energy comes along we will sell less gas. But 
it seems to me the fair way to fix it is by competitive conditions where 
we sell for what we can get and let the buyer, to protect his interest, buy 
as low as he can. If he is not well represented, he should get better 
representation and have those on his end bargain the best controcts that 
they can get to buy cheaper for him. I am willing to sell to all buyers 
the same way and give every buyer the same break, sell him the gas 
for the same price that we are selling to anyone else. The same goes 
for peanuts or anything else. Sell them to everybody the same way, 
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and let the man who buys it and processes it and passes it on and sells 
it retail make whatever he can with it. I am not going to make a man 
say what prices he is going to sell his product for, but I imagine he is 
going to compete with it. I have never been able to see why we should 
undertake to permit some one to fix a price at which he can sell his 
product assuming that a man is selling at a price to make a fair profit 
for him. 

Mr. Carrerra. The fair-trade items are usually presold. The re- 
tailer who does the selling does not have to sell the product. The 
customer comes in and says he wants a Westinghouse toaster. The 
customer does not come in and say he wants a toaster. Then the 
salesman behind the counter sells the customer one of many toasters. 
The company that does the preselling is entitled to protect its good 
name, and in protecting its good name it sets a fair price—I am assum- 
ing now it isa fair price because in some cases it may not be. 

Senator Lone. Who arrives at a decision of whether that price is 
fair? 

Mr. Carrerra. Demand, Senator. If Westinghouse wanted to sell 
a toaster at $100 and General Electric made a comparable toaster 
which was fair-traded at $95, Westinghouse would soon learn that 
General Electric was selling more toasters than W estinghouse. 

Senator Lone. Well on those they all charge the same price. Is it 
not a fact that the manufacturer who puts that product on the market 
determines that that is the fair rate? He is the one that determines 
that ¢ 

Mr. Carrerra. Yes; but that article must be in competition with 
another stailar article; otherwise he may not fix the price. 

Senator Lone. And assuming the other man adopts the same price, 
what difference does it make? 

Mr. Carretra. Then, if there is no concert of action between the 
two, it is no violation of law. If the people who use that product are 
willing to pay that price, those manufacturers in my opinion are 
entitled to get that price. 

Senator Lone. Now, as far as I am concerned, in the purchase of 
a toaster I go down to a store where they are all the same price. It 
does not make any difference. You pay your money and take your 
choice. The market is terrific anyway. And what do I have to say 
about that? Do I have to agree that that price is fair to the consumer 
when another fellow is selling it cheaper? If you do not like the 
price, go without toasters—just go without. 

Mr. Carrerra. Well actually, Senator, in a period of time, it will 
make the manufacturers bring their prices down. 

I should like to comment on one or two other points in the Attorney 
General’s speech. He said in one place that only large manufacturers 
can undertake such a program of enforcement of fair-trade prices and 
then is likely to be discriminatory. He added, “A prominent merchant 
may be sued for lowering his price to keep from losing customers to 
‘discounting’ merchants whose price violations the manufacturer has 
ignored.” Now in that sentence the Attorney General practically 
admits that insofar as fair trade is concerned the enforcement policies 
of the manufacturers are likely to be discriminatory. It appears to 
me—and I stated this publicly—that the Federal ‘Trade Commission 
Act does permit the Federal Trade Commission to take jurisdiction of 
such a discriminatory enforcement of the fair-trade law, because when 
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« manufacturer sells the same product to two or more retailers and 
enters into fair-trade agreements with, let’s say, two of them, and the 
third one is a discount house who has knowledge of the fair-trade 
agreement with the other two, he must treat all his customers in the 
same manner. He sells to all three and enters oo fair-trade agree 

ments with 2, but because the discount house buys in large quantities 
from him, he closes his eyes to violations of the fair-trade laws, but, 
as to these other 2 who are smaller buyers, he brings a suit against 
them to compel them to abide by the fair-trade agreement. That is 
not unusual, Senator. IT maintam that such an enforcement of fan 

trade agreements is a discrimination in violation of section 5 (a) of 
the Federal Trade Commission Act, and in support of that argument 
I would like to use the same sections which were used today by some 
other w itnesses regarding sections 2 (d) and 2 (e) of the Clayton Act, 
where the Congress of the U nited States went to some length in detail 
ing the type of unfair practices which Congress intended to prohibit. 

Section 2 (d) of the Clayton Act makes it unlawful for any person 
engi iged 1 in commerce to pay a customer for services or facilities unless 
such payment is available to all competing customers on proportion- 
ally equal terms. 

Section 2 (e) makes it unlawful for any person to furnish one pur- 
chaser services or facilities not accorded to all on proportionally equal 
terms. 

Now it appears to me that these two subsections indicate the thinking 
of Congress as to what an unfair act or practice is. Congress must 
have intended that customers be treated either equally or on propor- 
tionally equal terms. When a manufacturer has a fair-trade price 
which he adopts voluntarily, no one compels him to do so, After he 
adopts it, he should be bound either to enforce that fair-trade agree 
ment equally as to all or to abandon his fair-trade agreement entirely. 
But that is not being done today. The Federal Trade Commission is 
not doing anything about it, and I daresay the reason the Commission 
is not doing anything about it is that it does net have the budget with 
which to do the tremendous job that would result if it took jurisdiction 
of this particular problem. But I believe it has the authority if it 
wanted to take the jurisdiction. 

‘The Attorney General said that “it seems evident that the absence 
of competitive pricing under fair trade results in higher prices for 
the consumer.” I don’t know where the Attorney General got that 
statement because ‘the McGuire Act passed by Congress and every State 
statute requires that the product that is fair-traded must be in free 
and open competition with articles of similar grade and quality. 

Senator Lone. I was buying an air-conditioning unit, one of these 
window units; a stove for my wife, an electric stove; and buying one 
of these mixers that beats things up to a fine pulp; I bought them down 
here at one of these places advertising a sale, and on the average I paid 
about 45 percent below the fair-trade price. That is a lower price to 
the consumer, is it not? 

Mr. Carrera. It is a very good price for the consumer. But, let us 
do away with fair trade entirely and then let us concern ourselves 
with the potential strength of Woodward & Lothrop, Hecht, and Gar- 
finckel. They are bad examples, however, because we do not have fair 
trade in the District of Columbia. 
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Senator Lone. That is what I mean. The District of Columbia does 
not have a fair-trade law. If I were buying that in my State that 
poor fellow would have to go to jail for selling those commodities. 
He wanted to know if he could not sell me more because he was tickled 
to death to sell those things to me. 

Mr. Carretra. Were you able to compare the prices of these items 
that you bought with one of the large department stores ? 

Senator Lone. My recollection is that many of those items are being 
fair-traded in my State for the same going retail price which is cus- 
tomarily charged here. 

Mr. Carrera. Oh, yes; definitely. I was comparing this discount 
house. It apparently was a discount house with other outlets im the 
District of Columbia because you certainly would not go back home to 
buy whatever you wanted to buy and have it shipped back here. You 
would buy it here in the District. 

The only reason this discount house was able to sell it at a low price 
was because the reputable or, let me use the word “conventional,” 
retailer was maintaining the so-called fair-trade price although it 
was not bound to. You thought you were getting a 45 percent reduc- 
tion because you bought it at this discount house instead of the depart- 
ment store. But let the department store decide that it wants to com- 
pete with this little store on 11th Street or on 9th Street, I want to ask 
you, Senator, do you think that store would remain in business long 
if Garfinckel and Hecht wanted to undersell this little discount house ’ 

Senator Lone. Oh, my guess would be if they decided to undersell 
they could for a while. The chances are that over a period of time 
probably somebody else would be right back selling the same thing 
when they push their prices up again. 

Mr. Carretra. And then they would undercut the next fellow and 
tire him out, and the little fellow decides there is no use in continuing 
and goes to work for them. 

Senator Lone. As long as he can make a decent profit, as long as 
he can continue to make sales, I do not see how they could run him out 
of business. 

Mr. Carrerra. They would undersell him, Senator. 

Senator Lona. Of course, I am trying to say that we have some laws 
to prevent this person cutting the price for the purpose of trying to 
run the other man out of business. That is the Robinson-Patman Act. 
And, if there is any need to strengthen that act in that regard, frankly 
1 would be glad to vote for what I think is a right kind of approach to 
it. I often wanted a substitute myself when we had this fair-trade 
thing. I think it ought to be against the law to sell below cost unless 
you can justify it like with a clearance and things of that sort. That 
would appear to me to be the answer to that problem to protect a per- 
son by preventing another man from selling below cost. 

Mr. Carretra. Well, may I say, in my opinion, most States of the 
United States have laws which prohibit sales below cost. But the 
terrific difficulty in enforcing those laws is what is cost? And also the 
“purpose” of the sale below cost must be to injure your competitor 
and drive him out of business, and that is a very difficult thing to prove. 
The Robinson-Patman Act section has been in the law for a long time. 

Senator Lone. Why not just change the law so you do not need to 
have the purpose of driving the competitor out of business? Just pro- 
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vide that a person could sell below cost for personal reasons like being 
in distress, and aside from that he could not sell below cost. 

Mr. Carrerta. I think that would create many problems. If I were 
a chap selling various items—if I had a sports store and I could not 
sell my tennis racket covers and wanted to give them away, giving 
them away would be a sale below cost and I might get into trouble then. 
[ think a man should be entitled to give something away if he wanted 


0. 

If it is a fair-trade item, if it has a brand name on it, then I think I 
may not capitalize on what someone else has built up. 

Now the Attorney General also said that “there is the danger that 
cries of ‘unfair’ and insistence that there be more and more laws to 
‘civilize’ competition may lead to ever-increasing curtailment of in- 
dividual initiative and regulation by the Government, unless the very 
essence of free competition will have been dissipated.” The Attorney 
(general there talks as though we had in this country what really 
amounts to free and open competition. In my opinion we do not have 
it now, and we can never have free and open competition because, if 
we had real free and open competition, the end result could only be 
monopoly. If any manufacturer could do anything he pleased in the 
production and marketing of his product, then the big would get big- 
ger and the smaller would go out of business. A 1] of our trade regula- 
tion laws for years since the Sherman Antitrust Act have all been 
qualifying laws. They have all restricted this free and open competi- 
tion theory or ideal. I think it is a wonderful ideal, but, when the 
public interest requires it, I think we must forget about maintaining 
free and open competition at any time the public interest requires it. 

Let me give you one example which I think is very much to the 
point. Back in 1929 or the early thirties, there were price wars going 
on in the petroleum industry where petroleum was selling at a few 
cents a barrel. Perhaps I am exaggerating, but the price wars were 
tremendous. There were only a handful of States in the United States 
producing oil. They decided to pass proration laws which limited the 
amount of petroleum which could be produced in any given State and 
by any given producer. Those laws were passed, I believe, by Texas, 
Oklahoma, Kansas, and maybe three other States. Oil produced above 
the quotas was known as hot oil. But similar to the situation with re- 
gard to fair-trade laws, those laws regarding oil were not effective at 
all. There was hot oil produced, and instead of being sold within the 
State, it was shipped out of the State. Now, although there were only 
six States interested in oil production—and in the United States 
today there are at least 40 States which have effective fair-trade laws— 
those oi] producers at that time did not throw up their hands and did 
not say these laws would not work so let us forget about them. It was 
a problem with those oil producers. They went to the Congress of the 
United States and they explained to the Congress that they had to 
limit the production of oil, because here was this valuable resource 
being taken out of the ground and being sold at practicaly nothing. 
They wanted help from the Congress of the United States. 

After some debate the Connally Act of 1935 was passed. Now the 
Connally Act—in 1935 the United States was at peace and not at war; 
I say that because I think that if we were at war petroleum would be 
even more valuable than it is in peacetime—prohibited the transporta- 
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tion of certain oil in interstate commerce when that oil was produced 
in excess of the laws enacted by the States. 

Now, note that there it was the State which set the maximum and 
not the Federal Government. So, in effect, what the Federal Govern 
ment was saying to, let us say, the State of Oklahoma, was that the 
State of Oklahoma could decide that only X number of barrels of oil 
could be produced within the State and that the Federal Government 
would assist in the enforcement of the State law by denying the pro- 
ducer the right to ship this excess oil in interstate commerce. Congress 
made it an offense punishable by a fine and by a jail sentence. “The 
Federal law is now working. There is control in the production of 
oil in the United States. 

The only reason I mention that is that, fortunately, the State legis- 
latures of 45 of the 48 States of the United States, a respectable num- 
ber of all of our States, have seen fit to enact State fair-trade statutes. 
We must agree that at least a majority of the legislators voted in favor 
of the bills. 

When enabling legislation came before the Congress of the United 
States—I do not have the exact figures; I remember the percentage- 
91 percent of all the Congressmen who voted on the McGuire Bill 
voted in favor of it. 

Now, even granting—and I say this because you hear it said outside 
very often—that Congressmen just voted favorably on the bill because 
some constituent came and suggested it to him, even granting that 
ome Congressmen may have voted that way, I think we must pay 
attention to the fact that 91 percent of all the Congressmen in the 
United States Congress who'voted on the McGuire Act voted for its 
passage. They must have known what they were doing. They were 
not all doing it with their eyes closed. 

The Attorney General, after completing the talk before the National 
Retail Dry Goods Association, raised a few questions regarding fair 
trade and then he closed with this final sentence, “Such fundamental 
questions must be soon answered by the people of America.” It occurs 
to me, Senator, that the people of America have already spoken 
throughout the 45 legislatures and throughout Congress through the 
Congressmen and the Senators. 

Senator Lone. I would challenge you to submit that issue to the 
people on any ballot. If it took that to keep the retailers in business 
or from going out of business and if it would actually accomplish that 
purpose and be workable, I would be willing to support that legisla- 
tion. I am one who did not vote for it and I think you mr find that 
people who voted both ways are going to be reelected as far as that 
particular issue is concerned. You will never be able to get the public 
to vote for a fair-trade law. You get it through a State legislature, 

and the reason is that the man who wants it, wants it in the worst kind 
of w ay, and the other man is thinking about a great number of issues. 
But I do not think you will find that a great majority of the people 
will vote for it. 

Mr. Carrerra. Without an educational program, I agree with you 
entirely. If the people were asked merely whether they wanted fair- 
trade price fixing or not, I think the people who vote that they did not 
want fair-trade price fixing—I think if anyone who sought to be 

elected attempted to explain to them what might happen if they did 
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net have fair trade, and perhaps in a model community you might let 
free and open competition run rampant for a little while and see how 
manv of the small-business men would be forced out of business. I 
think those people would eventually say that this era of cheapness 
which was quite prevalent in this country in the 1930’s—it almost 
brought us to radicalism—but even then the people of this country 
came to their senses and realized that it was more important to save 
the corner businessman than it was to save a few cents on a tube of 
toothpaste. I certainly believe that for the protection of the small- 
business man, he should be afforded this protection of fair trade so that 
he may justly compete, not justly but fairly compete with the big man 
who has much more money and, if he wants to drive him out of busi 

ness, certainly can. 

Senator Lone. If I find that this actually does protect the ind 
pendent businessman I may feel differently about it, but it has not been 
my experience thus far, except perhaps the druggists—they seem to 
be most enthusiastic about it. Perhaps they will find some substantial 
benetit from the bill. As far as the grocery store products are con- 
cerned, I do not think you will find that they are benefiting particularly 
from it. I believe that most items are still not fair-traded at all. 

Mr. Carretra. I think most items 1a grocery stores are not fait 
traded. 

Senator Lone. Most of your fair trade, I think, is in the drugstores. 

Mr. Carrerra. In the jewelry trade. The jewelry trade has many 
fair-traded items, and the furniture field is another one in which fair 
trade is used. 

Senator Lone. Do you not have a great amount of price-cutting even 
when fair trade is undertaken ? 

Mr. Carrerra. Oh, yes. They will make special prices to friends 
now and then. There is no question about that. That can be done in 
any community. But, I do not think that that incidental violation of 
the law should be frowned upon too much. For example, if a brother- 
in-law of mine ran a jewelry store and gave me a special price on a 
watch, I do not think he should be haled into court for violating the 
Fair Trade Act. But, if he bought 2 dozen watches at a special price 
and then sold them to my coworkers, then, of course, I think that might 
be a violation of law. 

I think, frankly, Senator, that this philosophy of fair trade is one 
of great interest to the small-business man. I think sincerely that he 
needs it, and I wanted this opportunity to present my thoughts to you 
and I appreciate your attention very much. 

Senator Lone. The record will be left open for 1 week to permit 
the filing of statements by other organizations and individuals who 
wish to comment upon the report of the Attorney General’s natio 


! nal 
committee. 


The hearing is adjourned, subject to call of the chair. 
(Whereupon, at 5:15 p. m., the subcommittee adjourned, to recon 
vene at the call of the Chair. ) 
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APPENDIx A 


(Supplemental information submitted for the record by Assistant Attorney 
General Stanley N. Barnes. (See p. 14.) ) 


GENERAL STATEMENT RE COMMITTEE REPORT 


Most notable, this 60-man Committee representing all shades of opinion on 
antitrust issues generally endorsed the Sherman Act as interpreted. At the out- 
set, its report states this Committee without exception “adheres to antitrust 
fundamentals with full vigor. Although many forces and other Government 
policies have materially promoted our creative American economy, we believe 
the antitrust laws remain one of the most important.”* And the report later 
concludes, “a backward look across the 64 years since the Sherman Act reveals 
on the whole a healthy process of growth through which antitrust fundamentals 
have gained in strength and effectiveness.” * Against the background of recent 
attacks on much of antitrust, this vigorous reassertion of antitrust fundamentals 
takes on real significance.* 

Beyond that, this work should lay to rest time-worn antitrust controversies 
stemming primarily from issues of semantics. Consider, for example, what many 
asserted to be a conflict between the rule of reason and so-called per se violations. 
This study, in contrast, dispels fears of inevitable collision by sketching suc- 
cinctly the role of per se violations within the rule of reason. 

“Construing both sections” of the Sherman Act, the report explains, ‘the rule 
of reason as the general rule of construction in all Sherman Act cases requires 
interpreting the act in the light of a broad public policy favoring competition and 
condemning monopoly. * * * This standard permits the courts to decide whether 
conduct is significantly and unreasonably anticompetitive in character or effect ; 
it makes obsolete once prevalent arguments, such as whether monopoly arrange- 
ments would be socially preferable to competition in a particular industry, be- 
cause, for example, of high fixed costs or the risks of cutthroat competition or 
other similar unusual conditions. 

“Certain forms of conduct, such as agreements among competitors to fix market 
price or control production, are ‘conclusively presumed to be illegal, by reason 
of their nature or their necessary effect’ * * *. In such cases, inquiry under 
the rule of reason is over once it has been decided that the conspiracy or agree- 
ment under review in fact constitutes price rigging or production control.” * 

This conclusive presumption, the report explains, is firmly rooted in the 
economics of market operations. For “where agreements to control market prices 
or output are charged, the only issue is whether the alleged practice did in fact 


‘Final Report of the Attorney General’s Committee to Study the Antitrust Laws, 
2 (1955) (ealled hereafter report). 

£ Report. 3. 

3 These findings can best be valued in the context of recent attacks on much of antitrust. 
Such forays stemmed from a wide range of sources. On the one hand, Mr. David 
Lilienthal, after a debatable restatement of present antitrust doctrine, concluded “It is 
untenable to say that the broad provisions of basic policy in the antitrust laws can bear 
no other reasonable construction than that now being put upon them, a construction so at 
variance with the publie interest’’ (Lilienthal, Big Business: A New Era, 174. 1953). 
Similarly, Prof. Kenneth Galbraith felt antitrust enforcement might well profit from a 
“more precise and conscientious use of the distinction between original and countervailing 
power.” He feels there is no justification “‘for attacking positions of countervai'ing power 
which leaves position of original market power untouched” (Gailbraith, American Capital- 
ism, the Concept of Countervailing Power (1952)). On the other hand, the 1953 Business 
Advisory Council Report emphasized ‘“‘the statutes, the court decisions, and administrative 
rulings which make up antitrust law tend to impede effective competition as often as 
they protect it from abuse” (Effective Competition, a report to Secretary of Commerce 
Charles Sawyer by his Business Advisory Council). 

* Report, 11. 
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occur, since the effect on competition is known to be so adverse that the practice 
is unreasonable per se. Practices which are not unreasonable per se are those 
from which a fixed set of effects do not necessarily follow. They are subject to 
more extensive market inquiry under the standards of the antitrust laws. This 
means that their actual or probable market consequences must be determined as 
part of the test of their legality.” ‘ 

The report treat» specifically eight major antitrust areas: (1) Sections 1 and 
2 of the Sherman Act generally; (2) trade or commerce with foreign nations: 
(3) mergers; (4) antitrust policy in distribution; (5) patent antitrust problems: 
(6) exemptions from antitrust coverage; (7) economic indicia of competition 
and monopoly; and (8) antitrust administration and enforcement. 


I. SECTIONS 1 AND 2 OF THE SHERMAN ACT GENERALLY 


The report concludes that “certain arrangements which section 1 proscribes 
are, reflecting the treatment of the Rate Bureau cases in Standard Oil,*® by 
reason of their nature or necessary effect, ‘conclusively presumed’ unreasonably 
to restrain competition (the so-called unreasonable per se offenses). The most 
important of these involve fixing prices or limiting production. Where such 
restraints are established, in purpose or in effect, inquiry under the rule of 
reason ends.” ! 

Beyond these unreasonable per se violations, particularly considered here are 
exclusive territorial dealerships. The committee concludes in accord with ex- 
isting meager precedents “where an exclusive dealership forms part of an attempt 
to monopolize, prohibited by section 2, or the lesser degree of unreasonable re- 
straint prohibited by section 1, it should be held a violation. On the other 
hand, where an exclusive dealership is merely an ancillary restraint, reason- 
ably necessary to protect the parties’ main lawfu! business purposes, such a 
dealership should be upheld where its effect is not unreasonably to foreclose 
competition from the dealer’s market.” * 

Apart from these general problems under section 1, the report analyzes the 
extent conduct by corporations linked by common ties of ownership and con- 
trol, or actions by fellow employees of the same corporation, constitute a con- 
spiracy. All members agree that “it seems indeed inconceivable to hold per se 
illegal the mere fixing by a parent of a subsidiary’s price or production, or the 
selection by the parent of those persons with whom its subsidiary may or may 
not deal.” ® 

In addition, most members believe “for example, that when a parent and its 
subsidiary, though short of an attempt to monopolize, nonetheless plan to drive 
out a competitor, section 1 may be transgressed.” Some members feel how- 
ever, “that in no instance can a parent and its subsidiary be held guilty of an 
offense that must be committed by more than one person.” 

Further, regarding so-called “consciously parallel” behavior, the committee 
adopts the language of the Supreme Court in Theatre Enterprises: * “ “To be sure, 
business behavior is admissible circumstantial evidence from which the fact- 
finder may infer agreement. But this Court has never held that proof of par- 
allel business behavior conclusively establishes agreement or, phrased differently, 
that such behavior itself constitutes a Sherman Act offense.’ ” * 

Turning to Sherman Act section 2, the committee focuses on the crucial ques- 
tion of monopoly and the significance of business size. ‘All judicial searches 
for monopoly power,” the report notes, “start with the primary fact of relative 
size—the percentage of supply controlled. For ‘size is of course an earmark of 
monopoly power.’ ” * The significance of size however, varies with market con- 
text. Thus the report emphasizes the language of Columbia Steel: “‘We do not 
undertake to prescribe any set of percentage figures by which to measure the 
reasonableness of a corporation’s enlargement of its activities by the pur- 





5 Report, 313. 

6 Standard Oil of New Jersey v. United States (221 U. 8. 1 (1911)). 

7 Report, 12. 

8 Report, 29. 2 

®By “subsidiary.” the report means a corporation with a majority or more “of voting 
capital stock owned by a parent and a minority held by noncompetitors of the parent only 
for investment. Report, 30. footnote 106. 

10 Report, 35. 

1 Report, 35. a as v 

2 Theatre Enterprises, Inc. v. Paramount Film Distributing Corp. (346 U.S. 537 (1954)). 

13.246 1. S. 537, 540-541 (1954) ; report, 39. 

14 United States v. Griffith (334 U. S. 100, 107 n. 10 (1948) ) ; report 49. 





REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 24] 


chase of the assets of a competitor. The relative effect of percentage command 
of a market varies with the setting in which that factor is placed.’ ”’ 

“Measuring monopoly power,” the committee feels, “depends upon a full evalu 
ation of the market and its functioning, to determine whether on balance the 
defendants’ power over the interrelated elements of supply, price and entry are 
sufficiently great to be classed as monopoly power. While the decisions illumi 
nate the economic theory of the courts in evaluating these facts, they provide no 
magic formula for simplifying the inquiry.” “ 

The existence of monopoly power, however, the committee concludes, “does not 
hy itself prove the offense of monopolization.” * Needed also is “the purpose or 
intent to exercise that power.” But “the requisite intent for this purpose,” 
the report emphasizes, is “not a ‘specific’ intent to monopolize, but rather a con 
clusion based on how the monopoly power was acquired, maintained or used.” 
Proving this intent, the committee believes, in the language of Judge Learned 
Hand in Alcoa, “No showing of intent is required beyond ‘the mere intent to do 
the act.’ ”~ 

Beyond that, the committee, in the language of the recent United Shoe decision, 
notes that “The defendant may escape statutory liability if it bears the burden 
of proving that it owes its monopoly solely to superior skill, superior products 
natural advantages ‘(including accessibility to raw materials or markets), eco- 
nomie or technical efficiency (including scientific research), low margins of profit 
maintained permanently and without discrimination, or licenses conferred by, 
and used within, the limits of law (including patents on one’s own inventions, or 
franchises granted directly to the enterprise by a public authority).”~ 


If. TRADE OR COMMERCE WITH FOREIGN NATIONS 


At the outset, the committee rejects “any proposal for blanket exemption of 
foreign commerce from the antitrust laws.” ~ The report therefore focuses 
“largely on clarification and improvement of the criteria for interpreting exist- 
ing statutory standards.” * 

Treating, first, the issue of extraterritorial jurisdiction, the committee con- 


cludes “that the Sherman Act applies only to those arrangements between 
Americans alone, or in concert with foreign firms, which have such substantial 
anticompetitive effects on this country’s ‘trade or commerce * * * with foreign 
nations’ as to constitute unreasonable restraints.” “ Applying this general rule, 
the report, again in the language of Alcoa, states “that conspiracies between 
foreign competitors alone should come within the Sherman Act only where they 
are intended to, and actually do, result in substantial anticompetitive effects on 
our foreign commerce. The ‘international compiications likely to arise’ from 
any contrary view convince us, as they did the court in Alcoa ‘that Congress 
certainly did not intend the act to cover’ such arrangements when they have no 
restrictive purpose and effect on our commerce.” ” 

Jurisdictional questions analyzed, the report treats the breadth of this coun- 
try’s trade or commerce with foreign nations, injury to which the Sherman Act 
proscribes. Here the committee rejects any implication in Timken” and Minne- 
sota Mining * that ‘any American investment for production abroad involves pro 
tanto, a restraint on actual or potential American exports.” * Thus, the report 
concludes “that the words ‘trade and commerce * * * with foreign nations’ 
should be construed broadly to include not only the import and export flow of 
finished products, their component parts and adjunct services, but also, as in 
domestic commerce, capital investment and financing.” ~ 


i 


15 United States v. Columbia Steel Co. (334 U. S. 495, 527-528 (1948)) ; report, 49. 

18 Report, 54. 

17 Report, 55 

18 United States v. Griffith (334 U. S. 100, 107 (1948)) ; report, 55. 

19 Report, 55. 

2» United States vy. Aluminum Company of America (148 F. 2d 416, 432 (2d Cir. 1945)) ; 
report, 56. 

21 United States v. United Shoe Machinery Corp. (110 F. Supp. 295, 342 (D. Mass. 1953) ) 
aff'd per curiam (347 U. S. 521 (1954) ) ; report, 57. 

= Report, 66. 

21d. 

% Report, 76. 

3 United States v. Aluminum Company of America (148 F. 2d 416, 433 (2d Cir., 1945)); 
report, 76. 

2° Timken Roller Bearing Co. v. United States (341 U.S. 593 (1951)) 

2? United States vy. Minnesota Mining & Mfg. Co. (92 F. Supp. 947 (D. Mass. 1950)). 

*% Report, 78. 

* Report, 79-80. 
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In addition, the report underscores, “as a dissenting Justice put it in Timken, 
that ‘the circumstances of foreign trade may alter the incidence of what in the 
setting of domestic commerce would be a clear case of unreasonable restraint.’ ” * 

Beyond these problems, the report recognizes that “antitrust is but one of 
several interrelated governmental policies touching on the foreign-trade and 
national-security problems of the United States.” Accordingly, the committee 
solicited from the Departments of State, Defense, and Commerce, as well as 
the Foreign Operations Administration, views regarding the effect of antitrust 
on their programs abroad. From these the committee derived recognition “of the 
need for advance discussion with affected agencies concerning projected anti- 
trust proceedings seriously involving any of the Government’s foreign programs. 
We recognize, of course, that such liaison on an informal basis already exists; 
and pursuant to existing procedures, the Department of Justice has consulted 
with the Departments of State and Defense as well as the National Security 
Council before and after bringing a suit. Our recommendation, in essence, urges 
that this type of procedure be continued and developed. 

“Information so gathered may at a minimum give the Attorney General 01 
the Federal Trade Commission another informed agency’s view of those facts 
abroad which may constitute the substance of an antitrust charge. In addi- 
tion, such liaison might yield added data relevent to deciding the form a suit 
takes, remedies deemed appropriate, as well as the timing of any proceeding. 
All these matters lie within the discretion vested in our antitrust enforcement 
agencies. Beyond this discretion, resolution of any policy conflict may involve 
consultation with the President—at least until such divergence can be brought 
to the attention of Congress for legislative reconciliation.” ” 

Finally, the committee recommends that “at least with respect to programs 
for preserving the supply of critical and strategic materials from abroad,” the 
Defense Production Act’s antitrust exemption should be further extended.” 
The committee urges, in addition, “that for a designated period beyond the 
act’s expiration, conduct requested or approved by the President shall not be 
subject to antitrust [for] acts authorized by the President may require com- 
mitting large funds for long periods of time that may stretch beyond the act’s 
short extension. * * * 

“However, such immunity should be conditioned upon express findings when 
the conduct was undertaken: First, that national defense required its duration 
beyond the expiration of the Defense Production Act; and second, that before 
granting the immunity, consideration was given to the possibility of accom- 
plishing the same defense objectives by alternative methods involving less restric- 
tions on competition. The amendment should also contain a provision for termi- 
nation upon adequate notice if the President finds that such an agreement is no 
longer in the national interest.” “ 


III. MERGERS 


The report’s beginning point is that Congress’ “clear object” in amending sec- 
tion 7 was to establish “more effective rules against mergers,” * to “strike down 
some mergers beyond the reach of the Sherman Act.” From this object, as 
well as the meager precedents under amended section 7, the committee derives 
that provision’s essential legal tests: For vertical acquisitions, does the merger 
“foreclose competition from a substantial share of the market”; ” for horizontal 
mergers the issue becomes “whether the competition lost as the result of the 
merger may, in the context of the market as a whole, constitute a substantial 
lessening of competition or tend toward monopoly.” * 

“No one pattern of proof,” the committee feels, “can meet the requirements of 
all cases. * * * Thus, it will always be necessary to analyze the effect of the 
merger on relevant markets in sufficient detail, given the circumstances of each 
case, to permit a reasonable conclusion as to its probable economic effects.” ” 
However, the committee cautions section 7 “does not require that all evidence be 


*® Timken Co. v. United States (341 U. 8. 5$ 5- ; 

= ieee aes. ( 593, 605-606 (1951)); report, 81. 
#2 Report, 98. 

3 Report, 109. 

* Report, 109. 

* Report, 117. 

6 Td. 

s7 Report, 122. 


% Report, 123. 
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considered in all proceedings regardless of the competitive character of the 
market. The act does not demand an exhaustive economic inquiry for its own 
sake.” @ 

Turning specifically to the tendency-to-monopoly clause of section 7, the report 
concludes that “Congress, by rejecting the Sherman Act tests for application to 
section 7, seems to have intended to hinder large companies’ growth by acquisi 
tions whose cumulative effect is an appreciable movement toward monopoly 
power.“ The tendency-to-monopoly clause therefore should be construed to slow 
an appreciable growth toward monopoly by even relatively minor acquisitions.” “ 

Concluding its merger chapter, the report supplies as guides for businessmen 
a list of market questions possibly relevant in applying section 7’s legal test. 
Offering these guides, however, the committee notes, “We do not, of course, imp!) 
that all, several, or any one of these guides may be significant or even relevant 
in a given case.” © 


IV. ANTITRUST POLICY IN DISTRIBUTION 


The committee’s starting point, in the language of the Supreme Court in Auto 
matie Canteen, is the conclusion that “In the light of congressional policy as 
expressed in other antitrust legislation,’ there is a clear “duty to reconcile 
{interpretations of the Robinson-Patman Act] with the broader antitrust policies 
that have been laid down by Congress.”“ Similarly, the report endorses the 
Supreme Court’s view that the “heart of our national economic policy has long 
been faith in the value of competition.” “ 

Reaffirmed at the outset is the right individually to refuse to deal with any 
customer except where refusal forms part of a plan for unfair competition or 
restraint of trade, monopoly, or violation of the Clayton Act. And, treating 
exclusive dealerships, the report asserts that “the central inquiry,” to test legality 
under Clayton Act section 3, “is whether a system of challenged exclusive ar- 
rangements in fact ‘forecloses’ competitors from a substantial market.” “ “How- 
ever, actual foreclosure even short of tangible damage to competition must 
satisfy the prerequisite of injury established by section 3. Congress designed 
the Clayton Act to abort business practices with a reasonable probability of 
economic harm. The law was clearly intended to strike before real injury was 
done. Nor should an exclusive agreement shown to foreclose competition escape 
invalidation by broader explanations or harmless intent. We understand section 
3 as an express condemnation of business practices demonstrably detrimental to 
competition regardless of countervailing considerations.” “ 

Tying arrangements, the committee feels, in the language of the Supreme 
Court in the Standard Stations and Times-Picayune opinions, “ ‘serve hardly any 
purpose beyond the suppression of competition.’” “ Accordingly, the report 
adopts the view that “tying arrangements that involve the ‘wielding of monop- 
olistic leverage’ generate the requisite probability of economic harm whenever 
the seller occupies a dominant market position for the ‘tying’ commodity or if his 
arrangements cover a substantial volume of trade in the ‘tied’ product.” “ 

Beyond that, treatment of fair trade reflects emphasis on unfettered competi- 
tion. The report “acknowledges that fair trade enactments reflect some legiti- 
mate commercial aims. Nationally advertised and branded consumer commodities 
readily lend themselves to loss-leader and cut-rate merchandising that can impair 
substantial investments in business goodwill.” ” The report, however, “does not 
consider fair-trade pricing an appropriate instrumentality for such protection. 
Since State enactments vest absolute discretion in suppliers for determining the 
level of a fair-trade price, the legislative price-setting authorization extends far 
beyond the essential guarantees of loss-leader control. An effective fair-trade 
system, moreover, strikes not only at promotional price cutting, but at all price 
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reductions which pass to the consumer the economies of competitive distribu- 
tion.” ™ 

“Apart from manufacturers’ interest in preserving trade symbols and commer- 
cial goodwill,” the study continues, “fair trade pricing may enable distributors to 
extinguish price competition. * * * [Distributors in some segments of the econ- 
omy advocate fair-trade pricing by suppliers as a legal means for obtaining the 
benefits of a horizontal price-fixing arrangement that the antitrust law forbids.” 
* * * On balance,” then the committee regards “the Federal statutory exemption 
of fair-trade pricing as an unwarranted compromise of the basic tenets of national! 
antitrust policy.” * 

Likewise emphasizing the importance of untrammeled competition is the treat- 
ment of specific Robinson-Patman Act provisions. Considered first is the “like 
grade and quality” limitation on section 2 (a). This standard’s primary func- 
tion, the report reasons, is “reasonably to contine the price discrimination statute 
to comparable private business transactions.” Toward this end, the report con- 
cludes, “{A]ctual and genuine physical differentiations between two different 
products xadapted to the several buyers’ uses, and not merely a decorative or fanci- 
ful feature, probably remove differential pricing of the two from the reach of 
the Robinson-Patman Act.” ™ 

Turning then to consideration of section 2 (a)’s conipetitive injury test, the 
report deems proof of probable injury to competition essential to violation of that 
section. Further, the study notes “this test’ presupposes resort, not to econven- 
ient presumption, but rather to “realistic inquiry into the challenged discrimina- 
tion’s business context and market effects.” ® 

Analysis of section 2 (a)’s cost defense begins with the congressional design 
that “this cost proviso” should “adjust fairly the protection of small buyers with 
the welfare of the consumer.” ® Because “any accounting apportionment of costs 
essentially involves subjective business judgment, not objective fact,” the com- 
mittee recommends “that a reasonable approximation of production or distribu- 
tion-cost variances to price differentials—when demonstrated in good faith 
through any authoritative and sound accounting principles—suffice as a matter 
of law to meet the requirement for justification under the section 2 (a) cost 
proviso. Applied in this way, the act should impede no price variation reasonably 
related to economies in any of the seller’s costs deriving from significant differ- 
ences among customers or broad categories of commercial transactions.” “ 

‘Treating the quantity limits proviso, the report notes it “authorizes the Federal 
Trade Commission to impose a ceiling beyond which cost savings resulting from 
economical quantities, though not methods, might no longer be lawfully reflected 
in a lower price.’ The report affirms “that any rational antitrust policy must 
leave the American business community free to explore new methods of distri- 
bution.” Hence it deplores the “singling out and penalizing of the quantity 
discount system.” 

The committee concludes that the good faith meeting competition defense, as 
eonstrued by Staley, should be an “absolute” defense to a section 2 (a) charge. 
As the Supreme Court put it in Standard Oil, “Congress had in 1936 contracted 
the scope of the original proviso by confining it to ‘price differentials occurring 
in actual competition,’ and by excluding ‘reductions’ which undercut the ‘lower 
price’ of a ‘competitor.’ But these revisions had not ‘eut into the actual core of 
the defense.’ ‘Actual competition at least in this elemental form, [was] thus 
preserved.’ ” ® 

Robinson-Patman Sections 2 (c), (d), and (e), the report feels, enact virtually 
per se provisions on broker payments to any but “independent brokers” as well as 
promotional allowances or services not granted on “policy equal” terms to every 
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other competing customer. The commiitee prefers market analysis for slot 
machine condemnation whenever normal trade practices not inherent offense to 
free competition are invoived. 

Analyzing the brokerage provisions, the committee notes that as a result of 
prevailing interpretations “the payment of middleman’s commissions to any but 
pure ‘brokers’ becomes per se illegal, even though valuable distribulive services 
are performed, even when no adverse competitive effect results, and even where 
the challenged concession reflects actual savings in the seller's distribution 
*S One result has been that “joint buying organizations for pooling the 
resources of small-business men have conspicuously suffered from rigid ‘brokerage’ 
clause enforcement.” Accordingly, “to reconcile the brokerage clause with 
‘broader antitrust objectives,’ we favor legislation as necessary to restore the 
original vigor of the exception ‘for services rendered’ in section 2 (c).” 

Regarding sections 2 (d) and (e), the committee recommends placing allow 
ance in service on equal footing with outright price discriminations. Accordingly, 
to avoid “the present disparity in the statutory consequences which attach to 
economically equivalent business practices,” the committee recommends that 
discriminations under 2 (d) and (e) “not transgress the law unless they cause 
adverse market effects and unless unjustifiable under one of the defensive 
provisos.” “ 

Analyzing functional discounts, the committee notes that generally “simple dis 
counts recognizing single-function middlemen’s services remain lawful! unless 
causing adverse effects on competition.” ” Further, regarding integrated dis 
triputors, the committee feels that “If a businessman actually fuilills the whole 
sale function by relieving his suppliers of risk, storage, transportation, adminis- 
tration, ete., his performance, his capital investment, and the saving to his 
suppliers, are unaffected by whether he also performs the retailing function, 
or any number of other functions.”—-” 


costs.’ 


V. PATENT-ANTITRUST PROBLEMS 


This chapter begins “a valid patent—whether basic or improvement—is a mo- 
nopoly sanctioned by patent policy and not contrary to antitrust policy.” Thus 
patent acquisition by grant or purchase—by itself—constitutes no antitrust vio 
lation. “Impropriety will arise only where such acquisition is part of an illegal 
purpose or plan.’ In addition, the committee carefully distinguishes patent 
nonuse from suppression. “In the latter situation the patentee neither uses nor 
makes available to others a meritorious invention capable of being marketed on 
a commercially practicable scale. * * * To achieve its ends, the patent system, 
like free enterprise, relies on the incentive to profit from using a patented inven- 
tion for where there is public demand. Where these ends are deliberately de- 
feated, there usually is present some anticompetitive design. Then nonuse be- 
comes abuse and antitrust comes into play.” ” 

This chapter then turns to the scope of permissible license limitations on pric- 
ing, field of use, quantity and territory, as well as restrictions on the patentee, 
package licensing, and restrictions on purchasers. “Absent any concert or ar- 
rangement aimed at or resulting in industrywide price fixing, most members be- 
lieve that a patentee who is engaged in manufacturing and marketing the patented 
product may fix the prices at which his manufacturing licensee * * * may sell.” ' 
Some members feel, however, that “price-fixing clauses in patent licenses should 
be proscribed by the antitrust laws under any circumstances.” ' 

Similarly, treating restrictions on the patentee, the report states “Constructural 
restrictions limiting the patentee’s own freedom of action, * * * are clearly be- 
yond the scope of any patent protection and must be evaluated under antitrust 
standards.” * Package licensing in contrast “should be prohibited only where 
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there is refusal, after a request, to license less than a complete package.” ™ 

Regarding patent pools, the report recognizes, on the one hand, their possible 
necessity for promoting patent utilization and, on the other, their potentialities 
for abuse. Accordingly, the report concludes a pool is “unlawful if formed with 
the purpose of regimenting an industry, fixing prices and eliminating competition, 
or threatening litigation with accompanying undue restraint of trade.” ™ 

In like fashion, the report recognizes infringement suits may constitute legiti- 
mate efforts to enforce patent rights or, in contrast, part of a scheme to monopo- 
lize. Finally, the committee, by close division, condemns compulsory licensing 
royalty-free or dedication of patent rights. Such relief, a majority feels, goes 
beyond the Sherman Act’s authority to “prevent or restrain” violations. 


VI. EXEMPTIONS FROM ANTITRUST COVERAGE 


This committee made no original factual inquiries. Accordingly, the report 
concludes “It is not within the bounds of our antitrust survey to judge the im- 
portance” of any “economic, political, or social objectives” which have inspired 
Congress to shield “various activities from the rigors of competition.” Nor does 
the committee appraise “the extent to which anyone of * * * [these goals] might 
be achieved without antitrust exemption.” * 

(a) Regu'ated industries.—Within these limitations, this chapter focuses first 
on orderly means for assuring that regulatory agencies put whatever premium 
Congress intended on competition. The report concludes that ultimately “it is 
the Court’s ‘responsibility to say whether the Commission has been guided by 
proper consideration in bringing the deposit of its experience * * * to bear * * * 
in | determining] the public interest.’ Where Congress has been silent, the basic 
policy of our antitrust laws requires the Court’s conclusion that competition, at 
least where all other considerations involved are equal, is in the ‘public interest.’ 
In all instances, the courts, in reviewing agency discretion, should recognize that 
‘administrative authority to grant exemptions from the antitrust laws should be 
closely confined to those (instances) where the * * * (regulatory) need is 
amr? 

(b) Organized labor.—At the outset, the report states that “appraisal of the 
Nation’s labor-management relations policy goes beyond this antitrust study.” ” 
Accordingly, this chapter “considers only those union activities, not directed at 
such established union ends, but‘instead at direct restraints on commercial com- 
petition.” The committee “believes that union actions aimed at directly fixing 
the kind or amount of products which may be used, produced or sold, their 
market price, the geographical area in which they may be used, produced, or sold, 
or the number of firms which may engage in their production or distribution are 
contrary to antitrust policy. To the best of our knowledge, no national union 
flatly claims the right to engage in such activities.” ™ 

Reviewing the extent these commercial restraints are already barred by anti- 
trust on the Labor-Management Relations Act, the committee concludes that “to 
the extent that such commercial restraints not effectively curbed by either anti- 
trust or Labor-Management Relations Act exist, then we recommend appropriate 
legislation to prohibit these union efforts at outright market control.” “ The com- 
mittee cautions, however, that “no one of our conclusions or recommendations 
implies any change of labor’s freedom under the antitrust laws to act in concert 
in order to promote union organization or bargain collectively over wages, hours, 
or other employment conditions.” ™ 

(c) Agricultural Cooperatives——As in sections treating regulated industries 
and organized labor, the report notes that exemptions for certain activities by 
agricultural organizations “are rooted, of course, in political and social as well 
as economic considerations” beyond the scope of this report. Accordingly, 
the committee reviews the bounds of present agricultural exemptions and outlines 
formal procedure for liaison between the Departments of Justice and Agricul- 
ture to assure that exempting statutes are construed in orderly fashion. No 
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legislative recommendation is made for any change in the existing scope of anti- 
trust exemption for certain activities of agricultural cooperatives 


VII. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


This section first examines the economic benefits most economists conclude gen- 
erally flow from competition. Second, te aid in understanding of basic economic 
terms, it considers economic definitions of “monopoly,” “competition,” and “work- 
able competition.” Finally, this portion compares legal and economic concepts of 


competition and monopoly. 


VIIL. ANTITRUST ADMINISTRATION AND ENFORCEMENT 


Initially, the report treats the Division’s tools for seeuring evidence in civil 
und criminal proceedings, before and after complaints or indictments. The com- 
mittee recognizes that, at least before civil complaints have been filed, “present 
civil investigative machinery is inadequate for effective antitrust enforcement.” “ 
Accordingly, the report recommends legislation which would “authorize the 
Atterney General, in a civil antitrust investigation, to issue and have served upon 
any corporation, partnership or association a civil investigative demand. This 
would require the production of [relevant] correspondence and other business 
records. * * *, not privileged, in the possession of the party served.” ™ 

Then treated are standards to govern the choice of civil or criminal attack. 
In general, the report states, “criminal process should be used only where the 
law is clear and the facts reveal a flagrant offense and plain intent unreason- 
ably to restrain trade.” The committee endorses the view that the following 
types of offenses be prosecuted criminally: ‘‘(1) price fixing; (2) other viola- 
tions of the Sherman Act where there is proof of a specific intent to restrain 
trade or to monopolize; (3) * * * [where there is] proof of use of predatory 
practices (boycotts, for example) to accomplish the objective of the combina- 
tion or conspiracy; (4) * * * [where] a defendant has previously been con- 
victed of or adjudged to have been, violating the antitrust laws may warrant 
indictment for a second offense.” ” 

The decision to proceed made, then at hand is the question of resort to consent 
settlement procedures. The report recognizes that “to the Government, caught 
in the vise of increasing complaints and decreasing enforcement resources, their 
economy may make or break enforcement success.”” Realizing the importance 
of the consent settlement process, the committee rejects “any notion of its cur- 
tailment.”” More specifically, to save “time and money” the report urges “pre- 
filing negotiations whenever the Division deems it feasible for efficient enforce 
ment.” ” To further ease the consent settlement process, the Department should 
“negotiate consent judgments with fewer than all defendants.” In addition, 
the report suggests that duplication of negotiation with both the Trial and Judg- 
ment Section staffs be minimized. And that the Division no longer require “de- 
fendants to submit the initial draft of a consent judgment.” ™ 

Even the best of settlement negotiations, however, may founder. Accordingly, 
the report focuses on means for simplifying present protracted and expensive 
antitrust “pretrial and trial proceedings.”” First, the report recognizes that 
“each antitrust case, public and private, should be assigned, as a regular prac- 
tice in all districts, promptly after the action has commenced to one judge for 
all purposes.” Further, the committee urges that “where pleadings do not pre- 
sent issues of fact or law with sufficient particularity for efficient trial prepara- 
tion, the court and counsel should promptly undertake to particularize the issues 
to be tried by some suitable procedure, such as:”™ a motion under rule 12 (e), 
a pretrial conference, or interrogatories under rule 33. Finally, in all antitrust 
proceedings, the report urges that the “Oregon State Medical Society opinion “ 
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should be the guide where the proof offered by either party reaches back more 
than a reasonable number of years.”” However, the report cautions, “The 
plaintiff should never be prevented from offering direct evidence of the com- 
mencement of an alleged antitrust offense—whether under the Sherman, Clayton, 
or Federal Trade Commission Acts—no matter when it occurred.” ™ 

Arising after most successful antitrust trials are problems of obtaining effec- 
tive relief. Toward this end, the report urges, first, an increase of from $5,000 
to $10,000 in the per count ceiling on criminal fines. In addition, considering 
divestiture, the committee underscores, in the language of the Supreme Court, 
“In an equity suit, the end to be served is not punishment of past transgres- 
sion, nor is it merely to end specific illegal practices. A public interest served by 
such civil suits is that they effectively pry open to competition a market that 
has been closed by defendants’ illegal restraints.” “' However, the report cau 
tions, “since ‘divestiturt is a remedy to restore competition and not to punish 
those who restrain trade, it is not to be used indiscriminately, without regard to 
the type of violation or whether other effective methods, less harsh, are avai! 
ae 

This chapter treats also “the broader question of the extent Division clearance 
procedures can halt violations before they occur.” Specifically, should the re 
vision “be authorized to issue advisory opinions as well as to issue rules and 
regulations under procedures similar to those employed by the Internal Revenue 
Service.” ** ‘The report notes, “As a prosecuting ageney, the Department should 
not be expected to issue clearance in advance.” *” Further, “any such clearance 
would in any event be of narrow utility. Since it would have to be limited to the 
facts known at the time, it woud be subject to revision in the light of subsequent 
developments.” Accordingly, though “the committee recognizes the value of 
informal discussions” between outside and Division counsel, it “recommends no 
change in the existing procedures of the Department of Justice for advance clear- 
ances and releases.” ™ 

Covered here is not only the Department of Justice but the Federal Trade Com- 
mission. Here the committee analyzes the present penalty provisions for viola- 
tion of orders issued under section 5 of the Federal Trade Commission Act. 
Present ceiling permits imposition of a minimum fine of $5,000 for each day an 
order is violated. These penalty provisions in the view of our report “were 
enacted with neither notice nor hearing to the affected public and without bene- 
fit of serious congressional deliberation.” ** Further, “this exhorbitant ceiling 
seems clearly unneeded.” *” Accordingly, the report urges “the present $5,000 
per day ceiling should be repealed and the present $5,000 per violation ceiling 
retained.” ”° 

The Commission and Division considered, separately, then discussed the 
present system for exchange of information between the two agencies.“ To 
promote their coordination, the committee recommends “extension of the pres 
ent card exchange procedure to all proceedings and rulings of both agencies.” ™ 
In addition, “to avoid duplicating investigations, the investigative files should, 
to the extent permitted by existing law, be made fully available to the other.” ™ 
Finally, “basic to all relations between the two agencies,” the report suggests, 
is “that both should never for any reason, including differences in views as to 
the law or the facts, proceed against the same parties for the same offense grow- 
ing out of the same factual situation.” ™ 

In addition to proceedings by the Department and the Federal Trade Com- 
mission, private suits may also aid antitrust enforcement. Treating this prob- 
lem, the report urges, first “vesting in the trial judge discretion to impose double 
and treble damages. In all instances,” the report explains, “this would recom- 
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pense injured parties. Beyond compensation, the trial court could then penalize 
the purposeful violator without imposing the harsh penalty of multiple damages 
on innocent actors.” ™ 

Such a move, the report urges, “will not impair the deterrent effect of private 
suits. For the conscious malefactr cannot expect the benefit of such discretion 
And the unwitting violator, seeking to act in conformity with the law, is natur 
ally unaffected by the threat of triple damages.” *" 

Also recommended is a 4 year Federal statute of limitations for private anti- 
trust suits. “Currently, private antitrust action is rendered tedious by the 
needless magnifying of the issue of the applicable statute of limitations with 
arguments over which period governs, the events from which the statute run 
and the circumstances under which it is told—s!l made more complex by 
chance of reference to the law of various States or to Federal law. Fina 
varying periods encourage ‘forum-shopping’ and seem ill-suited for enforcemen 
of a uniform Federal policy.” For all these reasons, “none challenge the need 
for a Federal statute of limitations.” ”* 

Finally, this chapter urges “the broadening of the phrase in section 4 of the 
Clayton Act—'any person, who shall be injured in his business or property’—to 
include the United States. Existing case law holds the United States is not a 
person entitled to suc under the statute. There is sound reason,” the report 
oncludes, “for contending that the United States, when its property rights have 
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LEGISLATIVE, ADMINISTRATIVE, AND JUDICIAL RECOMMENDATIONS OF THE REPORT 


The committee’s task, in its own words, was “to analyze the main course of 

* * antitrust policy, its interpretations and decisions. From this analysis, an 
evaluation of antitrust developments is made in light of established antitrust 
goals. On this evaluation the committee bases its conclusions and recommenda 
tions as future guides to enforcement agencies, Congress and the courts.” 

Attached are (1) a list of this committee’s specific legislative proposals, and 
(2) a summary of its general guides or recommendations to enforcement agencies 
und the courts. 


LEGISLATIVE RECOMMENDATIONS OF THE ATTORNEY GENERAL'S NATIONAL COM MIT- 
reE To Srupy THE ANTiITrRUsT LAws 


d f the Sherman Act gencrally 
No legis!iative change. 


) 


Trade or commerce with foreign nations 

(1) Defense Production Act (50 U. 8S. C. App. sec. 2061 et seq., as amended 
June 30, 1953) should be extended. And a separate statute should provide anti- 
trust immunity beyond the Defense Production Act’s expiration for presidentially 
approved projects requiring large investment (see report, pp. 108-109). 


3. Mergers 
No legislative change. 


Distribution 

(1) The Miller-Tydings amendment to the Sherman Act (15 U. S. CG. see. 1) 
and the McGuire amendment to the Federal Trade Commission Act should be 
repealed (see report, pp. 149-155). 

(2) Robinson-Patman section 2c (brokerage provision) (15 U. S. C. see. 13 
(c)) should be amended to revitalize except “for services rendered” clause (see 
report, pp. 187-193). 

(3) Robinson-Patman section 3 (criminal penalty for discriminatory prac- 
tices) (15 U. S. C. see. 13 (a)) should be repealed (see report, pp. 198-201). 


Patents 


(1) Recommend that, in addition to repealing section 33 (b) (7) of the Trade- 
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Mark Act of 1946, the Congress enact the following amendment to section 46 (a) 
of that act: 

The benefit of incontestability under section 15 of this act shall not be deemed 
to affect the jurisdiction of any Government agency to institute proceedings 
under the antitrust laws of the United Stateg against the owner of such regis- 
tered mark in any case in which the mark is alleged to have been used or is 
being used as an instrumentality of violation of the antitrust laws (see report, 
p. 260). 

6. Exemptions 


(1) Regulated industries.—No legislative change. 

(2) Organized labor.—‘to the extent that union restraints on commercial 
competition not effectively curbed by either antitrust or Labor-Managements 
Relations Act exist, then * * * [the committee] recommends appropriate legis- 
lation to prohibit these union efforts at outright market control” (see report, 
pp. 303-305). 

(3) Agriculture cooperatives. 





No legislative change. 
7. Economic indicia of competition and monopoly. No legislative change. 
8. Antitrust administration and enforcement 


(1) New statute authorizing the Attorney General to issue a civil investigative 
demand compelling potential antitrust defendants in civil cases to produce rele- 
vant books and documents (see report, pp. 343-347). 

(2) Amendment of Sherman Act, section 1 (15 U. 8. C. sec. 1) to increase maxi- 
mum criminal penalties from $5,000 to $10,000 on each count (see report, pp. 
351-353). 

(3) Amendment of Federal Trade Commission Act, section 5 (15 U. S. C. sec. 
45) repealing present $5,000 per day ceiling on fines for violating orders, leaving 
instead a ceiling of $5,000 per violation (see report, pp. 372-374). 

(4) Amendment of Clayton Act, section 4 (15 U. 8S. C. see. 15) to provide for 
discretionary treble damages in private antitrust suits (see report, pp. 378-379). 

(5) Amendment of Clayton Act, section 4 (15 U. 8S. C. see. 15) to provide a 
4-year Federal statute of limitations, running from accrual of the cause of action, 
for private antitrust suits (see report, pp. 380-384). 

(6) Amendment of Clayton Act, section 4 (15 U. S. C. see. 15) to give the 
United States Government the right to sue for single damages stemming from 
antitrust violations (see report, pp. 383-385). 


GENERAL GUIDES OR RECOMMENDATIONS TO ENFORCEMENT AGENCIES AND THE COURTS 


1. SECTIONS I AND II OF THE SHERMAN ACT GENERALLY 
A. Section 1 of the Sherman Act 


1. Recommend to enforcement agencies continued vigorous enforcement. Thus 
the committee states: “The commitee unanimously adheres to antitrust funda- 
mentals with full vigor. Although many forces and other Government policies 
have materially promoted our creative American economy, we believe the anti- 
trust laws remain one of the most important” (report, 2). 

“There have undoubtedly been fluctuations in the vitality and wisdom of anti- 
trust administration and enforcement as well as occasional setbacks in Congress 
and in the courts. Nonetheless, a backward look across the 64 years since the 
Sherman Act reveals on the whole a healthy process of growth through which 
antitrust fundamentals have gained in strength and effectiveness” (report, 3). 

2. Recommend to courts that certain conduct be deemed unreasonable “per se.”’ 
“Certain forms of conduct, such as agreements among competitiors to fix market 
price or control production, are ‘conclusively presumed to be illegal, by reason 
of their nature or their necessary effect,’ so that they can quickly and positively be 
adjudged violations of the Sherman Act. In such cases, inquiry under the rule 
of reason is over once it has been decided that the conspiracy or agreement under 
review in fact constitutes price rigging or production control. For further exam- 
ple, group boycotts are deemed unreasonable as clearly anticompetitive in char- 
acter or effect” (report, 11). 

5. Recommend to courts that market division among competitors be conclu- 
sively presumed illegal. “While in no Supreme Court case have the facts been 
limited exclusively to simple market division among competitors, there is little 
doubt, either as a matter of principle or of precedent, that agreements among 
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competitors for market division should be and are treated like price control 
arrangements” (report, 26). 

4. Recommendation to courts and enforcement agencies re exclusive dealer- 
ships. “Where an exclusive dealership forms part of an attempt to monopolize 
prohibited by section 2, or the lesser degree of unreasonable restraint prohibited 
by section 1, it should be held a violation. On the other hand, where an exclusive 
dealership is merely an ancillary restraint reasonably necessary to protect the 
parties’ main lawful business purposes, such a dealership should be upheld where 
its effect is not unreasonably to foreclose competition from the dealer’s market” 
(report, 29). 

5. Recommendation to courts and enforcement agencies re intraenterprise con 
spiracy. “Most members of the committee disapprove any application of this 
doctrine to joint action between members of a corporate family not intended to 
or resulting in coercive undue restraint on their customers or competitors. How 
ever, they believe, for example, that when a parent and its subsidiary, though 
short of an attempt to monopolize, nonetheless plan to drive out a competitor, 
section 1 may be transgressed. 

“Some members feel, in contrast, that in no instance can a parent and its sub- 
sidiary be held guilty of an offense that must be committed by more than one 
person. Since there would concededly be no liability under section 1, if a com- 
pany does business through unincorporated branches, divisions or departments, 
they believe it is wholly unreal to impose liability where it employs subsidiaries 
instead. To distinguish between these types of operations, they feel, is to sacri- 
tice substance for mere form” (report, 35). 

6. Recommendation to enforcement agencies and courts re “conscious paralle!- 
ism.” In the language of the Theatre Enterprises Supreme Court decision 
(Theatre Enterprises, Inc. v. Paramount Film Distributing Corp., 346 U. 8. 537, 
540-341 [1954]), the committee concludes: “To be sure, business behavior is ad- 
missible circumstantial evidence from which the fact finder may infer agreement 
[citing cases]. But this Court has never held that proof of parallel business 
behavior conclusively establishes agreement or, phrased differently, that such be- 
havior itself constitutes a Sherman Act offense” (report, 39). 

7. Recommendation to courts and enforcement agencies re relevance of trade 
association membership to proof of antitrust conspiracy to “avoid blanket find- 
ings based on mere ‘guilt by membership.’"’ The committee recommends courts 
and agencies insist on proof of participation by particular members in conspira 
torial action of other members (report, 42). 


B. Section II of the Sherman Act 


8. Recommendation to courts and enforcement agencies re inclusion of substi- 
tute products in market definition. Adopting the language of the Times-Picayune 
case (Times-Picayune Publishing Co. v. United States, 345 U. S. 594, 612 n. 31 
[1953]), the committee urges, “For every product, substitutes exist. But a rele- 
vant market cannot meaningfully encompass that infinite range. The circle must 
be drawn narrowly to exclude any other product to which within reasonable 
variations in price, only a limited number of buyers will turn; in technical terms, 
products whose ‘cross-elasticities of demand’ are small” (report, 47). 

9. Recommendation to courts and enforcement agencies that searches for 
monopoly power start with the primary fact of relative size. Thus the report 
states: “All judicial searches for monopoly power start with the primary fact 
of relative size—the percentage of supply controlled. For ‘size is of course an 
earmark of monopoly power’” (United States v. Griffith, 334 U. S. 100, 107 n. 
10 (1948) ). 

However, the report cautions, in the language of Columbia Steel (United States 
v. Columbia Steel Co., 334 U. S. 495, 527-528 (1948) ), “We do not undertake to 
prescribe any set of percentage figures by which to measure the reasonableness 
of a corporation’s enlargement of its activities by the purchase of the assets of 
a competitor. The relative effect of percentage command of a market varies 
with the setting in which that factor is placed” (report 49). 

10. Recommend to courts and enforcement agencies that for purposes of monop- 
olization under section 2, “no showing of intent is required beyond ‘the mere 
intent to do the act’” (United States v. Aluminum Co. of America, 148 F. 2d 416, 
432 (2d Cir. 1945) (report 56). 

11. Recommend to courts and enforcement agencies that antitrust not impair 
business efficiency. Thus, in the language of the recent United Shoe decision, the 
report urges: “[T]he defendant may escape statutory liability if it bears the 
burden of proving that it owes its monopoly solely to superior skill, superior 
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products, natural advantages (including accessibility to raw materials or mar- 
kets), economic or technological efficiency (including scientific research), low 
margins of profit maintained permanently and without discrimination, or licenses 
conferred by, and used within, the limits of law (including patents on one’s own 
inventions, or franchises granted directly to the enterprise by a public author- 
ity. [Italics supplied.]” (United States v. United Shoe Machinery Corp., 110 
F. Supp. 295, 342 (D. Mass. 1953)), aff'd per curiam 347 U. S. 521 (1954) 
(report 57). 


Ir. “TRADE OR COMMERCE * * * WITH FOREIGN NATIONS” 


12. Recommendation to courts and enforcement agencies re Sherman Act’s 
extraterritorial jurisdiction. 

(a) The committee feels “that the Sherman Act applies only to those arrange- 
ments between Americans alone, or in concert with foreign firms, which have 
such substantial anticompetitive effects on this country’s ‘trade or com- 
merce * * * with foreign nations’ as to constitute unreasonable restraints” 
(report 76). 

(b) Further, the committee believes “that cunspiracies between foreign com- 
petitors alone should come within the Sherman Act only where they are in- 
tended to, and actually do, result in substantial anticompetitive effects on our 
foreign commerce. The ‘international complications likely to rise’ from any 
contrary view convince us, as they did the Court in Alcoa ‘that Congress cer- 
tainly did not intend to cover’ such arrangements when they have no restrictive 
purpose and effect on our commerce” (United States v. Aluminum Co. of America, 
148 F. 2d 416, 433 (2d Cir. 1945) ) (report 76). 

18. Recommendation to,courts and enforcement agencies re scope of “trade 
or commerce * * * with foreign nations.” The report urges “that the words 
‘trade and commerce * * * with foreign nations’ should be construed broadly 
to include not only the import and export flow of finished products, their com- 
ponent parts and adjunct services, but also, as in domestic commerce, capital in- 
vestment and financing” (report 79-80). 

14. Recommendation to courts and enforcement agencies re inquiry relevant 
to determining damage to this country’s foreign commerce. 

(a) The report approves “judicial recognition that, under the rule of reason, 
cefendants may proffer evidence that their activities abroad constitute no undue 
restraint on our foreign commerce since, even absent the challenged conduct, 
trade and investment in a particular foreign area would be virtually impossible. 
We believe that defendants should be allowed to show that, due to foreign eco- 
romie or political barriers, their conduct at bar was prerequisite to trade or 
investment in a foreign country” (report 83). 

(b) But the report cautions, “Under no circumstances, however, can impos- 
sibility of trade or investment in one country justify consequences illegal under 
the antitrust laws outside that country; nor can impossibility of export or import 
of goods justify what would in effect be an unreasonable restraint of American 
investment.” And “we feel that the rule of reason cannot be used to justify 
concert of action among competitors by showing that, despite a primary purpose 
to fix market prices, control production, divide markets, or allocate customers, 
foreign trade conditions made such restraints a more profitable way of doing 
business” (report 83). 

15. Recommend to enforcement agencies “advance discussion with affected 
agency concerning projected antitrust proceedings seriously involving any of the 
Government’s foreign programs” (report 97). 

16. Most members recommend to Congress that Webb-Pomerene “may well 
be retained until facts are adduced to show some changes in the present pattern 
abroad of State-controlled buying agencies, State monopolies, and other combi- 
nations now part of the cartel policy prevalent in many parts of the world” 
(report 114), 


III, MERGERS 


17. Recommend to courts and enforcement agencies that the “congressional 
objective of establishing more effective rules against mergers,” provide “the 
main guide to the administrative and judicial construction” of section 7 
(report 117). 

18. Recommend to courts and enforcement agencies that the legal test for ver- 
tical acquisitions under section 7 be whether there is a “reasonable probability 


that the market will foreclose competition from a substantial share of the market” 
(report 122). 
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19. Recommend to courts and enforcement agencies that the legal test for 
horizontal mergers under section 7 be “whether the competition lost as a result 
of the merger may, in the context of the market as a whole, constitute 
tial lessening of competition or tend toward monopoly (report 123). 

20. Recommend to courts and enforcement agencies that “no one pattern of 
proof can meet the requirements of all cases. * * * Thus, it will always be 
necessary to analyze the effect of the merger on relevant markets in sufficient 
detail, given the circumstances of each case, to permit a reasonable conclusion 
as to its probable economic effect” (report 123). 

21. Recommend to courts and enforcement agencies that section T’s “tendency 
to monopoly clause * * * should be construed to slow an appreciable growth 
toward monopoly by even relatively minor acquisitions” (report 124). 


a substan- 


IV. DISTRIBUTION 


22. Recommend to courts and enforcement agencies that generally theirs is the 


“duty to reconcile (interpretations of the Robinson-Patman Act) with the broader 
antitrust policies that have been laid down by Congress” (346 U. 8S. 61, 68, 73-74 
(1953) ) (report 1382). 

23. Recommend to courts and agencies regarding individual refusals to deal 
“only thoroughgoing factual inquiry into the surrounding business circumstances 
can characterize a refusal to deal as part of a restrictive court of conduct incom- 
patible with antitrust objectives. 

“However, the committee subscribes to vigorous condemnation of concerted and 
conspiratorial refusals to deal” (report 137). 

24. Recommend to courts and enforcement agencies that “tying arrangements 
that involve the ‘wielding of monopolistic leverage’ generate the requisite prob- 
ability of economic harm whenever the seller occupies a dominant market posi- 
tion for the ‘tying’ commodity or if his arrangements cover a substantial volume 
of trade in the ‘tied’ product” (report 144). 

25. Recommend to courts and enforcement agencies that testing the legality 
under Clayton Act section 3 of exclusive dealerships “the central inquiry * * * 
is whether a system of challenged exclusive arrangements in fact ‘forecloses’ 
competitors from a substantial market” (report 146 

26. Recommend to courts and enforcement agencies that, regarding the “goods 
of like grade and quality” limitation in Robinson-Patman section 2 (a): “Actual 
and genuine physical differentiations between two different products adapted 
to the several buyers’ uses, and not merely a decorative or fanciful feature, prob- 
ably remove differential pricing of the two from the reach of the Robinson- 
Patman Act” (report 158). 

27. Recommend to courts and enforcement agencies that “The ‘prima facie’ 
case mentioned in section 2 (b) hence refers not to any discrimination, but only 
to discriminations affirmatively prohibited when causing the adverse market 
effects described in 2 (a) and unlawful unless justified by the seller through one 
of the several defenses” (report 163). 

28. Recommendation to the Federal Trade Commission that it “devote serious 
effort to vindicating its expert administrative status through precision in the 
mandates its orders impose (report 169). 

29. Recommend to courts and the Federal Trade Commission that construing 
the cost proviso of Robinson-Patman section 2 (a), “a reasonable approxima- 
tion of production or distribution cost variances to price differentials—when 
demonstrated in good faith through any authoritative and sound accounting 
principles—suffice as a matter of law to meet the requirement for justification 
under the section 2 (a) cost provision. Applied in this way, the Act should im- 
pede no price variation reasonably related to economies in any of the seller’s 
costs deriving from significant differences among customers or broad categories 
of commercial transactions” (report 175). 

30. Recommend to courts and the Federal Trade Commission that “an inde- 
pendent and significant meaning might be accorded to the statutory phrase 
‘changing conditions affecting the market’ to which a competitor might respond 
by revising his price—wholly apart from the ‘marketability of the goods con- 
cerned,’ the second statutory factor which the enumerated examples in the 
proviso illustrate. In any event, we view the significant common denominator 
in these far from homogeneous examples not as a deterioration of the seller’s 
goods or business position, but as a spontaneous shift in market conditions 
beyond the seller’s control. The proviso should enable a seller to reflect such 
commercial adjustments in good faith by revised price quotations on short 
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notice, though this may incidentally prejudice some customers who bought at 
less favorable prices in the immediate past. We equally recommend a realistic 
interpretation to protect a seller's flexibility in adapting his prices to perceptible 
market shifts, whether already underway or only impending” (report 179). 

31. Recommend to courts and the Federal Trade Commission that “Whatever 
the interpretation of the substantive price discrimination offense, we think that 
a seller’s right to meet a competitor’s prices by granting price differentials to 
some customers without reducing his prices to all must remain an essential 
qualification to any antiprice discrimination law” (report 181). 

32. Regarding Robinson-Patman sections 2 (d) and (e), the report recommends 
to the Commission that the “proportionately equal” criteria be met if a seller 
offers “bona fide alternative means enabling- all buyers to participate in some 
form” (report 190). 

33. Recommend to the courts and Federal Trade Commission that regarding 
functional discounts “suppliers granting functional discounts either to single- 
function or to integrated buyers should not be held responsible for any conse- 
quences of their customers’ pricing tactics” (report 208). 

34. Recommend to the Federal Trade Commission that “a distributor should be 
eligible for a discount corresponding to any part of the function he actually per- 
forms on that part of the goods for which he perform it” (report 208). 

35. Regarding basing point pricing, “the committee recommends that the law 
carefully differentiate competitive and collusive ‘delivered’ pricing. It is our 
view that overall antitrust policy is served when sellers are free to meet com- 
petition in distant markets by quoting ‘delivered’ prices to equalize the freight 
advantages of more favorably situated competitors. Conversely, however, basic 
antitrust considerations firmly dictate that ‘delivered’ pricing employed to effectu- 
ate price-fixing conspiracies be relentlessly pursued” (report 219). 


V. PATENT-ANTITRUST PROBLEMS 


36. Recommend to courts that “violation of the Sherman Act should, as the 
cases suggest, require abuse of the patent grant or proof of intent to monopolize 
beyond the lawful patent grants” (report 226). 

37. Recommend to courts that the legality of grant backs should turn on: (1) 
the licensor’s position as to patents or the products they cover, and (2) each 
party’s incentive to research” (report 229). 

38. Recommend to courts and enforcement agencies that “an improper pur- 
pose unduly to restrain trade, to monopolize or attempt to monopolize through 
individual nonuse should give rise to antitrust liability. On the other hand 
where there is no affirmative showing that the purpose or effect of nonuse is un- 
reasonably to restrain trade, to monopolize or attempt to monopolize the 
patentee’s conduct does not transgress the antitrust laws. Clearly, however, con- 
tracts, combination or conspiracy among patentees to refrain from using or to 
refuse to license others to use patented inventions should be deemed unreason- 
able per se” (report 231). 

39. Most members recommend to courts that “absent any concert or arrange- 
ment aimed at or resulting in industrywide price fixing, * * * a patentee who is 
engaged in manufacturing and marketing the patented product may fix the prices 
at which his manufacturing licensee or licensees may sell” (report 233). 

40. Recommend to courts that “From an antitrust standpoint, a tying clause 
in a patent license is like a tying clause in any other contract” (Rept. 238). 

“Accordingly, where the tying product is patented, the patentee should be 
permitted to show that in the entire factual setting, including the scope of 
the patent in relation to other patented or unpatented products, the patent does 
not create the market power requisite to illegality of the tying clause” (Rept. 
238). 

41. Recommend to courts that, regarding patent pools, “In any given case, 2 
determination of legality requires an examination of the purpose of the inter- 
change, the power possessed by the interchange when formed, and its operating 
practices. Depending upon the situation, some of these factors, or even one of 
them, may be decisive. In other instances, all demand consideration” (Rept. 
246-247). 

42. Regarding patent infringement suits, the committee recommends to courts 
“that antitrust violation should be considered a defense to a parent infringe- 
ment action only when it is shown that the patent in suit is integral to the vio- 
lation or that the grant of customary patent relief conflicts with antitrust goals. 
Further, in any patent infringement suit in which antitrust violation is the 
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basis of defense, or counterclaims, the court, pursuant to rule 42 (b) of the 
Federal Rules of Civil Procedure, should order separate trials of the antitrust 
issues and the patent issues. Such separation may be essential not only ‘in 
furtherance of convenience and to avoid prejudice,’ but also ‘to serve the ends 
of justice.’ Trial of the infringement issue should precede trial of antitrust 
questions except where, in court discretion, a balancing of all factors favors 
prior trial of antitrust issues” (Rept. 249). 

43. Regarding the scope of the patent misuse doctrine, recommend to courts 
that “the doctrine should extend only to those cases where a realistic analysis 
shows that the patent itself significantly contributes to the practice under 
attack” (Rept. 251). 

44. Recommend to courts against “the view that any violation of patent law 
necessarily violates the antitrust laws. From some abuses of patent policy 
may flow consequences not drastic enough to meet antitrust prerequisites of 
effect on competition. In addition, many patent abuses are more effectively 
curbed by simply denying equitable relief as a matter of patent policy. Hold- 
ing every patent law transgression to be at the same time an antitrust viola- 
tion would, moreover, put the patent owner on a different footing than owners 
of other property subject to antitrust” (Rept. 254). 

45. A majority recommends that courts “deem compulsory license free of 
royalties and dedication penal rather than remedial in character, and hence 
beyond the Sherman Act’s authority to ‘prevent and restrain’ violations” (Rept. 
256). 

VI. EXEMPTIONS FROM ANTITRUST COVERAGE 
A. Regulated industries 


46. Recommend to courts that “Even in the areas where Congress has adopted 
the policy that ‘competition may [not] have full play,’ (Federal Communications 
Commission v. R. C. A. Communications, Inc. (346 U. S. 86, 92 (1953))), we 
feel that unless Congress has expressly provided to the contrary. the regula- 
tory guide consistent with the ‘public interest’ as an lied to mergers musi ‘in- 
clude the principles of free enterprise which have long distinguished our econ- 


omy’ (McLean Trucking Co. v. United States, 321 U. S. 67, 94 (1944) [dissenting 
opinion])” (Rept. 269). 

“In all instances, the courts, in reviewing agency discretion, should recog- 
nize that ‘administrative authority to grant exemptions from the antitrust laws 
should be closely confined to those (instances) where the * * * (regulatory) 
need is clear’” (McLean Trucking Co. v. United States, 321 U. S. 67, 98 (1944) 


um x 


(dissenting opinion) ) (Rept. 270). 

47. Recommend to courts that “if the essence of an antitrust action is an agree- 
ment already approved by agency action within the scope and policy of an en- 
abling statute which provides for antitrust exemption, then the antitrust charge 
should be dismissed” (Rept. 282). 

48. Recommend to courts that “where no express statutory exemption is pro- 
vided * * * [and] the agency has found that the challenged conduct is neces- 
sary to carry out duties imposed on the defendants by the regulatory stat- 
ute * * * such conduct cannot form the sole basis for antitrust suit” (Rept. 
282-283). 

49. Some members recommend to courts that “where there is no finding that 
the challenged conduct is required by regulatory goals but the agency has found 
the conduct not inconsistent with regulatory provisions * * *, even this agency 
approval, if in accord with regulatory guides, warrants dismissal of the anti- 
trust complaint” (Rept. 283). ; 

Other committee members feel, however, “that, though agency approval of 
disputed conduct should normally bar its antitrust litigation, that fact alone 
in all cases may not warrant denial of antitrust relief” (Rept. 283). 

50. Recommend to Department of Justice “broader and more formalized liai- 
son procedures” with regulatory agencies “regarding complaints involving mat- 
ters subject to their regulation” (Rept. 286). 


B. Agricultural cooperatives 


51. Recommend to courts regarding agricultural cooperatives’ antitrust exemp- 
tion that “where cooperatives attempt to or actually obtain monopoly power by 
means not sanctioned by section 1 of Capper-Volstead, the Sherman Act should 
apply even though the monopolized product’s price is not unduly enhanced” 
(Rept. 311). 
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52. Recommend to the Department of Justice and the Secretary of Agriculture: 
“first, the formulation of administrative criteria, particularly for the guidance of 
smaller cooperatives, in determining whether or not particular conduct comes 
within the exemption; and second, a more formalized coordination between the 
Secretary and Government antitrust agencies for exchanging information in- 
volving complaints and investigations pertinent to agricultural cooperatives 
charged with antitrust violation. In this way, possible conflicts between these 
agencies can be avoided or minimized” (Rept. 312-313). 


VII. ECONOMIC INDICIA OF COMPETITION AND MONOPOLY 


53. Recommends to courts and enforcement agencies that “ ‘workable’ or ‘ef- 
fective’ competition supplies no formula which can substitute for judgment. It 
suggests leads to data of significance, and a means of organizing the data bearing 
on the question whether a given market of itself is sufficiently competitive in its 
structure and behavior to be classified as workably competitive. And it provides 
some bench marks or criteria, representing somewhat different points of vantage, 
for the process of making that judgment” (Rept. 337). 

54. Recommend “that the Department of Justice and the Federal Trade Com- 
mission, in carrying out their enforcement and investigatory responsibilities, sys- 
tematically examine the domestic market effects of tariffs and appropriately 
transmit their findings to the President, Tariff Commission, or the Congress. We 
recommend also that tariff legislation expressly recognize the purposes of the 
antitrust laws as one of the justifications for and objectives of both unilateral 
and negotiated tariff reductions” (Rept. 342). 


VIII. ANTITRUST ADMINISTRATION AND ENFORCEMENT 


55. Recommend to the Division that, in demanding divestiture, it “bear in mind 
these guides: (1) It should not be decreed as a penalty; (2) it should not be in- 
voked where less drastic remedies will accomplish the purpose of the litigation; 
(3) it is important to consider the effect of a possible resultant disruption upon 
the industry involved, its cognate markets, and the public needs in peace and 
war; (4) though we recognize it is not feasible to prepare before trial a final plan 
for effectuating such relief, we feel that once divestiture has been ordered, the 
Division must take account, in submitting a plan to effectuate the order, of its 
effect on the public as well as on the defendant and persons interested in it, as 
investors, customers and employees. Such appraisal, we emphasize, seems a 
prime responsibility of any antitrust enforcement agency” (Rept. 355-356). 

56. Recommend that the Assistant Attorney General “designate ad hoe or con- 
tinuing groups as the need and the problem at hand may suggest” to “review 
any matter submitted by the Assistant Attorney General on his own initiative or 
in response to the request of a potential or actual defendant.” Most members 
recommend : 


“(a) Where a substantial question of policy or a serious doubt exists as 
to whether any proceedings should be instituted and if so, whether such pro- 
ceedings should be civil or criminal; 

“(b) Where important issues arise involving the relief to be sought in 
civil proceedings—either in advance of a complaint or at the close of 
litigation ; 

“(c) Where deadlocks have arisen in the negotiation of consent 
judgments ; 

“(d@) Where proposals have been made by parties under investigation for 
settlement by negotiation of a consent judgment prior to the filing of a 
complaint” (Rept. 359). 

57. Recommend to the Antitrust Division “prefiling negotiation whenever the 
Division deems it feasible for efficient enforcement” (Rept. 360). 

58. Recommend that the Department continue “to negotiate consent judgments 
with fewer than all defendants (Rept. 360). 

59. Recommend that “renewed and separate negotiation [of consent settle- 
ments] after agreement has once been reached, should be minimized” (Rept. 361). 

60. Recommend that the Department should not require in all cases that de- 
fendants submit an “initial draft” of a possible consent judgment (Rept. 361). 

61. Recommend that “In consent negotiation, the Department should not seek 
relief (1) deemed by the Supreme Court to transgress constitutional boundaries ; 
or (2) which, in the particular case, could not reasonably be expected after liti- 
gation” (Rept. 361). 
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62. Recommend to courts that “Each antitrust case, public and private, should 
be assigned, as a regular practice in ail districts, promptly after the action has 
commenced to one judge for all purposes” (Rept. 362). 

63. Recommend to courts “Where pleadings do not present issues of fact wu 
law with sufficient particularity for efficient trial preparation, the court and 
counsel should promptly undertake to particularize the issues to be tried by some 
suitable procedure” (Rept. 363). 

64. Recommend to courts that “If either party, in a private or Governmen: 
case, anticipates the use of any discovery process, on an extensive or minor Scale 
with respect to some or all issues, the court, where feasible, should require a 
pretrial statement stating to its satisfaction the issues as to which discovery 
is sought. When approved by the court after hearing, the pretrial statement, 
unless modified for a good cause, would constitute the plan for discovery anc 
mark its permissible limits” (Rept. 363). 

65. Recommend to courts “In all civil Government proceedings, private actions 
or Federal Trade Commission hearings, the Oregon State Medical! Society opinio 
(United States v. Oregon State Medical Society, 343 U. S. 326 (1952)) should be 
the guide where the proof offered by either party reaches back more than a 
reasonable number of years” (Rept. 364). 

However, “The plaintiff should never be prevented from offering direct evidence 
of the commencement of an alleged antitrust offense—whether under the Sher 
man, Clayton, or Federal Trade Commission Acts—no matter when it occurred 
(Rept. 364). 

66. Recommend to courts that “separate trials are desirable” : 

(a) In nonjury treble-damage cases, the issues of liability should be tried 
before the issue of damage. * * * : 

(b) Where the validity of patents is in issue, that issue should be sex 
regated. * * * 

(c) “Where the Government seeks dissolution, divestiture or other com 
plex relief posing knotty economic problems, hearings on relief should be 
conducted after trial on the merits” (Rept. 365). 

67. Recommend to the Department that it “conduct regular studies to deter 
mine whether its judgments have been effective to restore competition” (Rept 
366). 

68. Recommend to the Department that it “consent to judgment modificatior 
where the defendant car show that a change in circumstances makes its continua- 
tion unchange incompatible with antitrust goals” (Rept. 366). 

69. Recommend to the Department that where decree provisions “which, de- 
signed to dissipate the effects of past unlawful practices, ban conduct which 
would otherwise be lawful,” the decree should include: “(1) a provision which 
expressly expires after a stated period, and (2) a provision under which defen 
dants may after a stated period show that conditions have changed so that relief 
is no longer necessary” (Rept. 367). 

70. Recommend to the Department “no change in the existing procedures of 
the Department of Justice for advance clearances and releases’” but recognize 
“value of informal discussion of problems between counsel for the Department 
and for private parties” (Rept. 368). 

71. Recommend the Commission continue its new orders governing consent 
settlement procedures which : 

“1. Eliminates the previous requirement that consent settlements contain 
findings of fact or a statement of the alleged unlawful practices; 

“2. Permits disposition of a case by consent at any stage of the proceeding : 

“3. Allows settlement of a case as to some or all of the issues or respondents 

“4. Authorizes hearing examiners to accept or reject stipulations contain- 
ing proposed consent orders, with acceptance subject to Commission review 
and with rejection subject to appeal to the Commission. However, such an 
appeal may be taken only if the Trial Staff joins with respondents in seeking 
review.” (Rept. 371). 

72. Recommend that the Commission continue its new judgment enforcement 
procedures involving: 

“1. Closer coordination between the general investigation staff and those 
primarily responsible for compliance with orders, stipulations and trade 
practice rules. 

“2. More frequent use of procedures for requiring the filing of special] 


followup reports ‘showing the manner and form of compliance with cease 
and desist orders.’ 
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“8 A more informative letter of notification to (a) respondents under 
orders and (b) parties to stipulations concerning the action taken in response 
to their reports of compliance. 

“4. A more effective program for enlisting the cooperation of industry mem- 
bers to effect industrywide observance of trade practice rules” (Rept. 374). 

73. Recommend to Antitrust Division and Federal Trade Commission: 

“1. Extension of the present card exchange procedure to all proceedings 
and rulings of both agencies. * * * 

“2. To avoid duplicating investigations, the investigative files should, to the 
extent permitted by existing law, be made fully available to the other. 

“3. Commission economists should regularly consult with their Division 
counterparts” * * * 

“4. Antitrust investigators, now somewhat scattered through the Federal 
Bureau of Investigation, should be consolidated into a distinctive unit of 
the Bureau and made readily available to the Division and the Commission 
as well. 

“5. The two agency heads should regularly meet to review significant 
investigations contemplated or commenced, discuss what proceedings, if any, 
should be brought, and which agency is best equipped to handle them. * * * 

“6. Both [agencies] should never for any reason, including differences in 
views as to the law or the facts, proceed against the same parties for the 
same offense growing out of the same factual situation” (Rept. 377). 

73. Caution courts against “unreliable estimates of damage, essentially based 


on speculation and guesswork contrary to the Bigelow requirement of a ‘just and 
reasonable estimate’ of the damage based on relevant data” (Rept. 380). 


APPENDIX B 


DISSENTING OPINION oF LovuIs B. ScHWARTzZ 


This dissenting opinion was printed and released independently, because the 
cochairmen of the committee refused to publish it as submitted. Instead the 
opinion has been dismembered, condensed and distributed through 350 pages of 
majority report. 

This frustrates the main purpose of the dissent, which was to demonstrate 
that the net effect of most of the interpretations and changes recommended by 
the majority is to weaken rather than strengthen the antitrust laws. The co- 
chairmen justify this unauthorized mutilation of the dissent on the ground that 
other committee members were content to have their differences noted at par- 
ticular points in the report. This handling of dissents on particular issues fairly 
records the position of those who are in the main satisfied with the report. It 
does not fairly present the views of those who differ with its basic philosophy. 

The following members of the committee have expressed concurrence in the 
central thesis of the dissenting opinion, that the report inadequately deals with 
the problem of bigness and that most of the specific recommendations tend to 
weaken rather than strengthen the antitrust laws. Each has important differ- 
enves on some points, as notes in the majority report: 

Prof. Walter Adams, Michigan State College 
Prof. Alfred Kahn, Cornell University 
Prof. Eugene V. Rostow, Yale Law School 
Prof. George J. Stigler, Columbia University 
In addition, Prof. J. M. Clark, of Columbia University, and David W. Robin- 


son, Esq., of Columbia, S. C., have noted their agreement with major segments 
of this dissent. 


The Majority Report would weaken the antitrust laws in a number of respects, 
and, even more important, it fails to adopt necessary measures for strengthening 
the law so as to create a truly competitive economy in this country. On 30 specific 
issues discussed in this dissent, the Report takes a position inimical to competi- 
tion, either by approving existing narrow interpretations or by suggesting addi- 
tional restrictions. Only 2 or 3 of its recommendations look the other way.’ I do 
not mean to suggest that my colleagues of the Majority are consciously opposed 


1K. g., to repeal resale price maintenance laws; to permit the United States to recover 
antitrust damages. 
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ro the antitrust laws. On the contrary, the report expresses their unquestionably 
sincere belief in competition of a sort and within limits; and some members of the 
Majority, whose records show them to be active proponents of the antitrust laws, 
have undoubtedly concurred in the Report on the ground that this is the best 
compromise that can be achieved in the present atmosphere. Moreover, since the 
Report is a composite product of many draftsmen, some chapters are much more 
favorable than others to the preservation of independent competitive enterprise. 
nis internal contradiction is especially evident in the contrast between some por- 
tions of Chapter 1 enunciating general principles and subsequent chapters deal- 
ng with particular cases. But the upshot is clear. The central thread of the 
Majority Report unwinds from a core of belief that the competitive situation in 
this country is satisfactory, and that the antitrust laws require modification 
chiefly to temper their rigor. 

This surprising verdict against antitrust is rendered without any factual find- 
ings regarding the effectiveness of the present program, or its beneficial or harm- 
ful consequences from the public welfare standpoint. Indeed, the Report states 
explicitly that the Committee is not a “fact-finding” body but only an advisor on 
“policy.” ? This narrow view of its function prevented the Committee from giving 
any direct answer to the one question that warranted bringing the Committee 
into existence, namely, are the antitrust laws successfully serving the purpose for 
which they were passed, and if not what should be done about it? To answer 
this question would have required a good hard look at financial and industrial 
structure and practice in the United States in comparison with the goals envi- 
sioned by the antitrust laws. This was not done. Instead, the Report offers a 
survey of economic theory and a surprisingly detailed review of decisional law 
with special emphasis on recent cases. The million-dollar investigation con- 
ducted by the Temporary National Economic Committee before World War II, 
the painstaking fact-gathering of Senate and House Committees since the war, 
the reports of the Federal Trade Commission and of private organizations like the 
Twentieth Century Fund * are substantially ignored. 

I think we need very much more rather than somewhat less antitrust enforce- 
ment. Since the Majority do not deal directly with this central issue, I cannot 
tell whether the disagreement results from a different understanding of the facts 


with regard to the present organization of our economy, or from a different view 
of what ought to be. I shall begin by stating my view of what the antitrust 
laws are supposed to accomplish. 


ANTITRUST GOALS 


The purpose of the antitrust laws is to preserve liberty, i. e., freedom of choice 
and action, first in the economic sphere but ultimately in the political sphere as 
well. Businessmen are to be free from direction or coercion of other business- 
men. Buyers are to be free from concerted exploitation by sellers and vice 
versa. No one is to build, alone or in combination with others, an industrial 
empire of such scope that others must perforce deal with him or on his terms. 
Entry into all trades and businesses shall be as free as physical limitations permit. 

This maximization of freedom is desired because of the favorable economic 
consequences of competition, as is fully shown in the Majority Report; but that 
is not all. It is also desirable on principle and for its own sake, like political 
liberty and because political liberty is jeopardized if economic power drifts into 
relatively few hands. The centers of great wealth will own and influence news- 
papers, magazines, and broadcasters, direct the development of universities, 
retain the ablest lawyers, economists, and public-relations specialists, finance 
political parties, infiltrate or wear down the executive agencies by which they 
are supposed to be regulated, and operate powerful lobbies so that the popular 
will itself is shaped to their needs.‘ In addition, individual dignity and responsi- 


2It is impossible to give intelligent advice on policy except on the basis of facts found 


assumed It is also evident that whenever the Committee does recommend a significant 


hange it acts on the basis of findings or assumptions as to how existing law is working. 
‘or example. the recommended repeal of the so-called Fair Trade Act is surely based on a 
letermination that this legislation has cost consumers millions of dollars, unfairly limited 
the business of the most efficient distributors, and promoted horizontal price conspiracies, 
rather than on logical or doctrinaire grounds as suggested in the di t of Mr. Montague 
’ See Stocking and Watkins, Monopoly and Free Enterprise , 
1951). including action recommendation by a committe nposed 
sentatives of industry. labor, agriculture, and the professions of law and 
‘It is by no means intended to impugn the motives of the men who have built or operate 
these aggregations of power. or to snezest that the power has always been abused. On the 


contrary, the men in charge of the destinies of our corporate giants probably make each 
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bility are magnified in a free economy. 


Success will not depend solely on the 

favor of superiors in a great pyramid of power, but may be achieved also by 

striking out on one’s own, winning fortune from the patronage of fellow men. 

Freedom on the economic frontier is today’s only substitute for the open Western 

lands which in other generations nourished American individualism. 
Antitrust also performs the function of keeping g 


tr g governing power in the hands 
of politically responsible persons. Power to exclude someone from trade, to 


regulate prices, to determine what shall be produced, is governing power, 
whether exercised by public officials or by private groups. In a democracy such 
powers are entrusted only to elected representatives of the governed, or to 
agencies designated by the legislature. We are jealous of our economic freedoms 
even when elected legislators enact regulation. Much less are we prepared to 
acquiesce in the wielding of such power by trade groups meeting in private to 
promote the pecuniary interests of their members. When a monopoly or a trade 
association succeeds in exacting from the public more than a competitive price, 
it is in a very real sense exercising the power of taxation without representation. 
To keep economic power diffuse is to postpone or avoid the day when a resentful 
public will demand direct political control or nationalization of industry. 

Antitrust opposition to overwhelming Bigness serves still another purpose. 
Intellectual and artistic creativeness can be imperilled by the quality of same- 
ness imposed on us when standards of thought and form are delivered into the 
hands of a few businessmen, whether they be movie producers, chain broad- 
casters, auto manufacturers, or magazine publishers. 

Everyone recognizes that many modern industrial operations cannot be per- 
formed on a small scale. Steel making, petroleum refining, railroad, steamship, 
and air operations call for large business units. But how large? How much 
larger than technological considerations require? With how much incidental 
extension of operations into related fields that do not require large-scale oper- 
ation? And to the extent that large size is inevitable, the question arises whether 
industrial giants should be free to use economic power devices like merger, 
exclusive dealing, and price discrimination with the same freedom as smaller 
units in the trade. 











THE PRESENT INDUSTRIAL SCENE AND APPLICABLE LAW 


In the light of the foregoing, let us take note of some salient features of the 
present industrial scene and the Majority’s reaction to the facts. 

A. The Big-Two, Big-Three Pattern.—In the country as a whole or in large 
regions we find important industries dominated by a very few corporations. 
This is true in automobiles, steel, aluminum, tin cans, linoleum, cigarettes, 
liquor, tires, meats, biscuits and crackers, dairy products, among others. Many 
of these corporations were created by merger of enterprises that were already 
fully integrated from a technological point of view. Some of these businesses, 
e. g., biscuit making, can easily and efficiently be carried on at relatively small 
scale. We know from a study by the Federal Trade Commisison that the merger 
movement long ago passed the point where integration necessarily promotes 
efficiency, for the study showed that medium or small operations were generally 
the most efficient. Economists tell us that when the number of sellers in a 
market is reduced to two or three, they operate much like a monopoly, even 
though they have not formally combined into a single legal unit. 

What, then, is the deficiency in the law which has permitted this condition to 
eontinue? It is the rule which says that any corporation, no matter how big, 
may swallow up another if it has “good business reasons” for doing so, e. g., “to 
expand,” and if the government is unable to show that competition has been so 
restricted that others are “foreclosed” from a substantial market. This rule is in 
substance supported by the Majority although, as usual, the expression of general 
principles in Chapter I can be cited the other way. The Majority fails to con- 
demn the U. S. Steel decision of 1920, where by vote of 4-3 the Supreme Court 
sustained the amalgamation of half the steel industry of the country, resulting 
in 100% monopoly in some lines. It views with equanimity subsequent phases of 
U. S. Steel’s program of expansion by merger (Columbia Steel case) despite the 
avowed purpose of that acquisition to acquire a “firm market’”—which in plain 
talk, means that competing sellers of steel are to be denied a chance to get the 


move in the corporate game from business motives which are entirely reasonable, and they 
are probably at least as public-spirited as other men. Bnt self-interest can so easily be 
identified with public interest, that sincerity and good motives are not an adequate reliance 
against the dangers suggested in the text. 
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business of a previously independent steel processor by offering better prices and 
service that the great steel trust! The Majority Report reviews without protest 
a case like Transamerica Corp. v. Board of Governors, holding that acquisition of 
forty-eight banks, doing 50% of the bank loan business of the Far West, shows 
no tendency to substantially lessen competition. Pillsbury Mills, a recent decision 
of the Federal Trade Commission, is hailed for ruling that a leading firm's 
acquisition of a competitor resulting in a 45% control of the relevant market 
could not be vetoed without a full economic analysis of the Transamerica variety. 

The Timken case stands unchallenged although there the Supreme Court went 
so far in its solicitude for the right of amalgamation as to preserve interlocking 
control of international competitors in the very same decree which orders the 
defendants not to use that control to integrate the operations of the two firms. 
In other words, the Timken decision finds that the American company’s acquisition 
of control over the British firm was unlawful, assumes that the two firms can 
function as independent enterprises with no technological necessity for integra- 
tion, directs that they function as competitors, yet leaves the ownership intact. 
This is also the pattern of certain consent decrees that purport to require “compe- 
tition” among members of a family of enterprises under a single financial domina- 
tion. Such decrees in favor of departmental rivalry lose sight of the true sig- 
nificance of competition. Departmental rivalry, such as prevails, for example, 
between the Chevrolet and Buick divisions of General Motors, or the “socialist 
competition” between the various production ministries of the Soviet Union, looks 
like competition and may tend to stimulate cost-saving and selling initiative. 
Far-sighted managements encourage decentralized administration and depart- 
mental rivalry for this reason. It would never be allowed to go so far as to 
threaten the profits of the parent enterprise through unrestricted price cutting. 
In other words, departmental rivalry is a device employed by management to 
secure effective control of subordinate divisions. Competition, on the other 
hand, is an institution designed to subject management itself to the contro! of a 
market where others are free to produce and sell. Departmental rivalry would 
exist if General Motors had an exclusive legal franchise to manufacture all auto- 
mobiles used in the United States. 

If the Timken situation, involving common ownership of competing or potenti- 
ally competitive enterprises, is left undisturbed, how much less is the Court likely 
to interfere with the type of economic empire which is coming to be known as 
“conglomerate” consolidation because it embraces subsidiaries engaged in differ- 
ent, though not unrelated, businesses. The issue is presented in the pending suit 
challenging the Du Pont hegemony in paint, chemicals, tires, and automobiles. 
Is an antitrust law adequate which finds this situation unobjectionable so long 
as the obvious power to influence the flow of trade among these subordinate nnits 
remains “unexercised”? J find no intimation in the Majority Report of concern 
over this type of power concentration. 

To meet the situation described in the preceding paragraphs we need a law 
requiring advance approval of mergers when carried out by industry leaders, 
and placing upon the proponent the burden of proof that the transaction has 
technological justification and serves the public interest. This was proposed by 
the TNEC fifteen years ago and by the distinguished Committee on Cartels and 
Monopoly of the Twentieth Century Fund in 1951. Nothing less will stem the 
merger movement. 

B. The Apparent Immunity of Dominant Firms.—Antimerger measures are 
undermined and rendered almost absurd so long as a number of colossal enter- 
prises remain apparently immune from the law even though they are greater 
size than their combining competitors. If the existence of a General Motors is 
not incompatible with the public interest, it is hard for the courts to veto lesser 
combines, especially where it can be said that the proposed consolidation will be 
able to compete more effectively with the dominant company. Conversely, if the 
combination of Bethlehem Steel and Youngstown may be opposed, presumably 
on the assumption that they can survive as independents, what is the justifica- 
tion for a U. S. Steel twice as big as Bethlehem? The logic of the situation calls 
for a public reexamination of the justification for these very largest multi-billion 
dollar enterprises. This could be done by a statute patterned on the Public 


Utility Holding Company Act of 1935, under which the Securities and Exchange 


5206 F. 2d 163 (3d Cir. 1953), cert. denied, 346 U. S. 901 (1953). The judicial decision 
ean be explained away as a holding that the administrative findings were insufficient, what- 
ever the evidence may have justified. But the fact remains that the litigation was aban- 
doned as a result of this case. 
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Commission simplifies the structures of oversize utility holding companies and 
confines each system to a technologically justified scope of operation.’ 

Far from considering that proposal, which was submitted to the Committee, 
the Majority Report is even hostile to the breaking up of monopolies when they 
have been proved to be illegal. Divestiture is to be invoked only as a last resort 
and only after giving consideration to “the effect of a possible resultant dis- 
ruption upon the industry ... public needs in peace and war.” This sounds 
reasonable enough, until one turns to examine the kind of application such 
standards have had in the past. For example, when Aluminum Company of 
America was held to be an unlawful monopoly, the court refused to split it up, 
principally on grounds that an aluminum company must be huge to compete 
with the huge steel and copper companies and that Alcoa’s research laboratory 
was vital to national defense. The first ground leaves one to wonder how the 
very much smaller competitors of Alcoa can expect to survive if the judge 
correctly gauged the minimal size for survival in today’s metal markets. But 
more important is the implicit notion that no monopolist in the field of structural 
materials need fear dissolution under the antitrust laws so long as he has 
U. S. Steel to point to as his surviving competitor. The national defense con- 
sideration in antitrust relief can be dangerously misleading. The very fact that 
our national existence can be thought dependent on a single organization, run by 
fallible human beings, suggests that precisely here private monopoly cannot be 
tolerated.’ Even within the government we do not concentrate military research 
in a single unit, but enjoy the benefits of rivalry in technological developments 
between laboratories of various defense units. Furthermore, if aluminum re- 
search must be concentrated in a single organization, national defense consider- 
ations would suggest that the resulting technological advances should be made 
available to all producers on equal terms, by divorcing this “national” research 
enterprise from control of the dominant producer. 

The Majority cite with approval the Supreme Court’s dictum in the National 
Lead case, where divestiture was refused in part because there was “no showing 
that four major competing units would be preferable to two, or . . . that six 
would be better than four.” Far from supporting the Majority’s admonition for 
judicial restraint in divestiture, this remark demonstrates the opposite: that 
the Court is not sufficiently aware of the nature of oligopoly or the importance 
of multiple-seller competition in framing its antitrust judgments. 

Size, then, can make itself appear indispensable: one has only to monopolize 
enough of an important technology and the courts will fear to lay hands on the 
structure. And size begets size: the hugeness of the leaders of one industry will 
save the monopolist in another industry from dismemberment. This contagious 
quality of bigness manifests itself in many ways in today’s economy. Banks 
merge because only giant banks can handle the financing of giant industry. But 
a very large bank must make large loans and therefore courts big industry with 
special favor. Suppliers and customers are driven to integrate, if only to achieve 
the “countervailing power” upon which some economists have now been driven 
to rely in place of competition. Only big newspapers and broadcasting chains 
can provide the advertising coverage required by the great selling combines, and 
and only the latter can pay the rates. The upshot isclear: integrate or disappear. 
Moreover, there has appeared an irrational psychology of competition among 
managements to be “Number One,” “the Biggest,” even if this is accomplished 


° “Tf industrial concentration is to be permitted to stand, it is not unreasonable to require 
that it be justified.” Committee on Cartels and Monopoly, Twentieth Century Fund. See 
Stocking and Watkins, Monopoly and Free Enterprise, p. 553. 

7Cf. the answer once given by the Civil Aeronautics Board to the suggestion that national 
interest would be best promoted by having a single American-Flag air carrier in interna- 
tional air transportation : 

“To restrict international air transportation to one carrier would place upon one small 
managerial group responsibility for handling matters having tremendous national impor- 
tance. To conclude that the public convenience and necessity require only one company 
in international air transportation would result in placing that company in a position of 
power which might enable it to interfere with public policies unacceptable to the manage- 
ment.” North Atlantic Route Case, 6 CAB 319, 325 (1945). 

See also Slichter, Big Business—-When Is It Too Big, N. Y. Times, March 20, 1955. 
Prof Slichter is no enemy of bigness ; but he observes: 

“Furthermore, the larger the organization, the greater is the danger that bright proposals 
of subordinate executives or technicians will be turned down by some overworked or un- 
imaginative superior, and, as a result, will never receive proper consideration from the top 
management. There is no complete protection against this danger, but among two or three 
independent concerns more good ideas are likely to reach top management from below than 
would be the case if these same two or three organizations were simply two or three divi- 
sions of one gigantic concern.” 
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by buying out unprofitable firms. The same psychology is reflected in a stock 
market phenomenon: the invariably bullish character of any merger announce- 
ment, without regard to underlying business factors. 

Only intervention by the legislature can roll back the tide of monopoly. The 
nature of the intervention has already been indicated. There must be a legisla- 
tive investigation of the justification for our very largest aggregations of finan- 
cial and industrial control, probably followed by a statute authorizing an appro- 
priate agency to bring these enterprises into some reasonable relationship with 
technological requirements. 

C. Restrictions on Eniry.—The American businessman has lost a considerable 
amount of his freedom to go into the trade of his choice. Certain businesses 
lave been officially removed from the area of free entry. This subject is further 
explored under the heading of exemptions. It suffices here to note that although 
trucking is a classic example of an industry which should be governed by com- 
petition, it is now closed to anyone who cannot persuade a regulatory agency that 
there is “need” for more service, and, in addition, that existing carriers are unable 
or unwilling to supply the need. As if such legal barriers were not enough, the 
would-be entrepreneur who believes that he can meet these requirements faces 
years of litigation and delay simply because the undermanned agencies cannot 
keep up with their dockets, to say nothing of the opposition of those already 
certificated. In the seventeen years that the Civil Aeronautics Act has been in 
existence, not one new operator has received a permanent certificate to engage 
in domestic trunkline passenger service. 

With regard to the mass of existing regulation restricting entry the Majority 
can agree to say only that further moves to substitute restricted entry in place 
of free competition should be taken only with “full recognition” of anticom- 
petitive effects. We can be quite sure that the Majority’s admonition will be 
followed. The proponents of these measures do invariably recognize fully the 
effect on competition. They expressly intend to displace it. Such things as safety 
regulation, navigation rules, etc., which are unquestionably proper subjects of 
regulation need not, however, be accompanied by restrictions on the right of 
entry. Nor can the necessary restriction of broadcasting on the same frequency 
justify a system of economic regulation which affords many of the available fre- 
quencies to the same or affiliated interests.* 

In so-called “unregulated” business entry is restricted by private control of 
raw materials or by existing sellers’ domination of the channels of distribution. 
In this connection one need only consider the difficulties facing a man who would 
like to go into the business of manufacturing automobiles. Assume that he has 
a better car and the manufacturing resources to produce it cheaply. He never- 
theless faces an insuperable marketing problem since almost all auto dealers are 
tied to the present producers by exclusive contracts or equivalent arrangements. 
A dealer might like to try his hand at selling this attractive new car, but he fears 
to lose his “franchise.” It is obviously impossible to build a parallel nationwide 
dealer system. The new or foreign car therefore dribbles slowly into a few metro- 
politan areas. No one knows how much faster they might win acceptance if all 
auto dealers felt genuinely free to take a second line, or how much more rapid 
progress domestic autes would make if such a potential competition were un- 
leashed. 


“RULE OF REASON” AND CERTAINTY—CONFLICTING DEMANDS ON ANTITRUST 
ADMINISTRATION 


One of the major issues which the Committee had to face was the powerfully 
supported proposal to reorient antitrust administration to give greater scope to 
the “rule of reason” and, by the same token, to cut down or eliminate the classes 
of restraint prohibited as illegal “per se.” The Majority Report fortunately does 
not call for a general expansion of the “rule of reason’; but some of its specific 
proposals and the heavy emphasis placed on “full economic investigation” look in 
that direction. Furthermore. the plausible “rule of reason” argument for relax- 
ing the antitrust laws is so likely to be pressed on Congress, the Courts, the De- 
partment of Justice and the administrative agencies that the precise significance 
of the proposal should be made crystal clear. 


®See the erosion and invalidation of the Federal Communications Commission ruling 
against multiple station ownership. Great Lakes Television, Inc., F. C. C. Docket:'# 10968, 
23 USLW 2141 (1954); Storer Broadcasting Co. v. Federal Communications Commission, 
220 F. 2d 204 (D. C. Cir. 1955). 
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The “rule of reason” says that a restraint of trade is illegal only if it is likely 
to be harmful to the public.’ The per se doctrine says that some restraints are 
so generally harmful that they are prohibited outright, without trying to deter- 
mine whether in the particular case there may be more good than harm in the 
practice. The Sherman Act seems to say that all restraint of trade is hurtful 
to the public and therefore prohibited, but the courts soon restricted the prohibi- 
tion to “unreasonable” restraints. The first twenty years of experience under 
the Sherman Act demonstrated that certain restrictive practices of large cor- 
porations could not be stopped under a rule of reason approach. Congress there- 
fore supplemented the Sherman Act with the Clayton Act of 1914 which made 
certain practices illegal—mergers, tying and exclusive dealing, price discrimina- 
tion—where the effect “may be” to substantially lessen competition. This test 
moves far in the direction of per se violation and has been judicially declared 
to render unnecessary in some cases the wide economic investigation appropriate 
to Sherman Act controversies. In addition, the Courts themselves began to hold 
that some restraints were illegal per se under the Sherman Act, particularly 
agreements to fix or influence prices,” to divide markets among competitors, or 
to drive a trader out of business by boycott. 

The first thing to be observed about this distribution of antitrust prohibitions 
between rule of reason and per se illegality is that rule of reason affords an op- 
portunity to justify the restraint in a particular case as harmless or even bene- 
ficial, but by the same token makes it difficult to forecast how the courts will 
judge the balance of pros and cons. In other words, the “uncertainty” of the 
antitrust laws, about which certain business groups complain, derives from the 
rule of reason and is inherent init. ‘Per se” rules, in contrast, are quite certain 
just because they do prohibit absolutely and without a chance of justification, 
a situation which likewise aggrieves the critics of the antitrust laws. It is im- 
possible to meet both these complaints. One can have more uncertainty and fewer 
per se rules, or less uncertainty and more per se rules. Antitrust critics will have 
to make a choice. 

The second thing worth noting is that rule of reason is not merely a standard 
for judging lawfulness; it has procedural consequences of vast importance. It 
makes relevant the entire history of the industry, all evidence bearing on the 
good and bad purposes and consequences of the restraint, political and military 
exigencies possibly accounting for the restraint, conflicting expert testimony to 
explain phenomena like price matching, etc. This has two consequences: (1) It 
makes the proceedings intolerably long and expensive, putting a drag on enforce- 
ment and real burden on defendants; and (2) It operates differentially in favor 
of powerful defendants as against smaller units, since only the powerful can 
afford that kind of defense. In a per se case, on the other hand, inquiry should 
stop when the restraint has been identified. 

Thirdly, one can discern a suggestion in some recent decisions that certain 
practices should be illegal per se when engaged in by companies dominant in 
their fields.“ This development is one that the Committee might well have en- 
dorsed, and it is perhaps ripe for legislative declaration. The most powerfnl 
corporations should hardly find it necessary to bulwark their positions by exclu- 
sive dealing and requirements contracts. On the other hand, the small new 
producers may safely be permitted to establish footholds in the market by these 
means since those with whom they deal are under no great pressure to accept the 
restraint. Similarly, mergers of minor units of the industry may have no general 
significance, even if they have been competitors in some degree, and should be 
justifiable under the rules of reason, whereas the absorption of one of these units 
by a dominant firm may signal the doom of the other unit and constitute another 
step in the process of “creeping monopoly.” 

Recognition of the exceptional circumspection which great corporations must 
observe when it is a question of employing specially dangerous business power 
devices would not be a radical departure from modern standards of corporate 
obligation. Adolf Berle and others have already pointed out that our great cor- 


°To the extent that this shorthand statement differs from some of the discussion in 
Chapter I, I concur in the narrower view of the rule of reason. However, the statement 
in the text fairly expresses the conception of the rule of reason which dominates other 
portions of the Report. 


ona ef. U. 8S. v. Morgan (The Investment Bankers Case), 118 F. Supp. 621 (S. D. N. Y. 
vo ° 
1 See, for example, Dictograph Products, Inc., v. FTC, U. S. Ct. of App. for the Second 


Circuit, December 15, 1954, 23 LW 2293. This in my opinion is the real basis also for 
Standard Oil Co. v. U. 8S., 337 U. S. 293. 
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porations must and have begun to behave like agencies with public responsibilities, 
rather than mere private business aggregations. 


ADMINISTRATION AND ENFORCEMENT 


The chapter of the Majority Report dealing with Administration and Enfore 
ment offers as clear a demonstration as any that the Majority operate on the 
undeclared assumption that we have had too much rather than too little antitrust 
enforcement. As elsewhere in the report, we are presented with an excellent 
technical analysis and a series of proposals many of which standing alone would 
seem reasonable enough.” But when they are all added together the total effect 
of the recommendations is clear: to restrict the Antitrust Division’s power of 
investigation, to curtail use of criminal prosecutions, to slow up the filing of com 
plaints, to encumber the exercise of prosecutor's discretion with novel interna! 
administrative reviews on request of a defendant, to expand the use of the consent 
decree in a manner calculated to remove the last possibility of public scrutiny of 
this useful but dangerous practice which, among other things, shields the defend- 
ants from damage suits by private parties, to water down the threat of treble 
damage recovery, etc. There is not space here for a full analysis and rebutta 
of all these neat proposals. I shall discuss a few whose significance might other 
wise elude the uninitiated, together with some proposals for strengthening the 
enforcement which the Committee declined to support. 


A. Civil investigative demand 


A prominent feature of the report is the recommendation of the Civil Investi- 
gative Demand, a kind of subpoena that the Attorney General would use to 
secure information in antitrust investigations. On its face this sounds like an 
increase in the powers of the Department. That is not what some of the pro- 
ponents of this measure have in mind and that will not be its effect. The whole 
debate about the Department's investigative powers arose not from a Department 
complaint that it had inadequate power, but from defendants’ complaints that 
the Department’s power to command information by grand jury subpena was 
too extensive and untrammeled. Although the Report does not specifically 
recommend against the grand jury investigation, what is contemplated is the 
gradual displacement of the effective and expeditious procedure by the relatively 
ineffective Civil Investigative Demand. The attack on the grand jury subpoena 
procedure would hardly succeed so long as there was no alternative device for 
compelling defendants to disclose facts prior to the filing of a complaint. Now 
one is offered. Unlike the grand jury subpena it cannot be used to require 
persons to testify, but only to produce documents. Moreover, a person may dis 
regard the Civil Investigative Demand without risk until the Department of 
Justice obtains a court order requiring compliance. The burden of justifying 
the demand for information is significantly shifted to the prosecution. 

What are the objections to the grand jury subpena? We are told that it 
“debases the law by tarring respectable citizens with the brush of crime when 
their deeds involve no criminality,” and that criminal procedures should not be 
invoked where the Department of Justice does not initially contemplate indict- 
ment. This view entirely misapprehends the nature of Sherman Act violations, 
the investigative process, and the historic role of the grand jury. The Sherman 
Act does not have two categories of violation, one civil and one criminal. All 
Sherman Act violations are both civil and criminal. Until the facts are fully 
disclosed neither the grand jury nor the prosecutor can intelligently decide 
whether to exercise the discretion not to indict. A grand jury subpena not 
followed by indictment does not tar anybody with crime. It is well known that 
grand juries subpena witnesses as well as suspects. Moreover, the historic 
functions of grand juries have extended to civil matters regarded as of exceptional 
importance, e. g., the conduct of public office, the state of public institutions. 
The grand jury was simply the investigating arm of the Crown and a device 
for screening out criminal complaints so insubstantial as not to warrant prose- 
eution. Nothing could be more appropriate than the existence and exercise of 
this sovereign jurisdiction to compel great corporations, whose activities affect 
the public interest, to disclose the facts as to their acquisition and use of economic 
power. 


122 Some of the proposals are unequivocally worthwhile, e. g., the inclusion of the United 
States among those who can recover damages for an antitrust violation. I agree also 
that criminal prosecution should not be used to test novel applications of the antitrust law. 
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I would have no objections to the Civil Investigative Demand if it were pro- 
posed as a supplement to existing enforcement powers. But in the light of the 
background of the proposal and the Report’s animadversions on the grand jury 
subpena in “civil” cases, I can only regard this as a step to curtailing the De 
partment’s most effective investigative device. 


B. Criminal penalties 


The Majority’s proposal “to take some account for inflation” by increasing 
the maximum fine for criminal violation of the antitrust law from $5,000 to 
$10,000 is another case where the Report appears to be tightening up while ac- 
tually adopting the least rigorous of available alternatives. Except for a few 
people who would like to see the criminal penalties abolished altogether, there 
is practically unanimous agreement that the 1890 fine level must be raised. 
$10,000 is the lowest suggestion made by any responsible person. It emphatically 
does not compensate even for the dollar inflation since 1890. The purchasing 
value of the consumer dollar stood at 184 in 1890 and has been approximately 
60 in recent years.” $10,000 today would be equivalent to about $3,300 in 1890. 
In effect, therefore, the Majority recommend a 33 percent decrease in the 
maximum fine. The proposal takes no account of the much greater size of mod- 
ern enterprises. It is utterly unrelated to the extent to which defendant may 
have profited from its violations. The argument in the Report that the small 
fines which have usually been imposed in the past show that a modest maximum 
will suffice misses the whole point of fixing a maximum. A maximum fine should 
be calculated for the worst conceivable case. The judge can exercise discretion 
within that range. If, then, the judge sees $5,000 as the maximum fixed by the 
legislative for the most aggravated violations, he will understandably impose 
lesser fines in the ordinary violation. A maximum of $100,000, limited perhaps 
to wilful offenses, would give the judges as well as defendants a better sense of 
the gravity of antitrust violations. If there were added a provision for assess- 
ment of damages in favor of all alleged victims in one proceeding following 
conviction of the defendant a rational set of sanctions would be in sight. At this 
writing the Judiciary Committee of the House of Representatives has reported 
favorably a bill to increase criminal penalties to a $50,000 maximum. It is easy 
to see which side of the antitrust controversy can derive comfort from this Com- 
mittee’s proposed $10,000 maximum. 


C. Consent decrees 


The Report recommends that the Department of Justice enter into negotiations 
with prospective defendants for consent decrees. Such a practice will certainly 
have the advantage claimed for it in the Majority Report, namely, “increased 
cooperation between business and Government,” saving time and money. What 
it will also do is whittle away the last remnants of judicial control and public 
scrutiny in this area, and involve the Government in bargaining with a law 
violator not only as to the relief but also as to the nature of the accusation to 
be made against him. The proposal opens the possibility that the Government’s 
complaint will be modified so as to be consistent with the relief that defendant 
is prepared to consent to. But the settlement of an antitrust case ought not to 
be a simple matter of bargain between the Department and the defendant. It 
results in a court order, enforcible by contempt proceedings. No judge should 
abdicate his own responsibility in this field, although admittedly he must rely 
to a considerable extent on the prosecutor’s willingness to accept the relief em- 
bodied in the tendered decree. This judicial function is undermined if the Gov- 
ernment does not state its case independently and in advance of the settlement. 
Furthermore, not only the court but also Congress and the public are excluded 
from any basis for exercising a critical judgment regarding the compromise 
embodied in the decree. 

The Report admonishes the Department not to seek relief “deemed’ by the 
Supreme Court to be unconstitutional, nor relief “which could not reasonably 
be expected after litigation.” If the Department had observed these seemingly 
fair precepts, it would have cut the heart out of a number of consent decrees 
that powerful and excellently advised defendants have been willing to sign in 
recent years. Obviously no admonition is required with regard to asking relief 
that is clearly unconstitutional. Practicality and professional ethics would bar 
that. It is on the close questions of constitutionality that the Majority Report 


18 Source: Graphic Facts: Institute of Life Insurance, based on Bureau of Labo 
Statistics. 
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asks the Government to give up in advance. As appears from another section 
of the Report, the constitutional issue referred to here is royalty-free licensing. 
A divided Supreme Court held such a requirement unconstitutional in one case. 
A subsequent Supreme Court decision indicated that the question was regarded 
as unsettled. At least one district court in a well reasoned opinion decreed 
royalty-free licensing in a contested case, and numerous consent decrees have 
incorporated this provision. Royalty-free licensing may in some situations 
bear much less harshly on defendant than alternative relief. Why, under these 
circumstances, should this Committee take it upon itself to impugn the propriety 
of the Department’s asking for such relief in the course of decree negotiation? 
The worst that can happen to defendant is that he will have to litigate his case 
before a judge who will assuredly protect his rights. But see the effect on the 
prosecution of the combination of procedural and relief standards proposed in 
the Majority Report: The Government is encouraged to negotiate with defend- 
ant, even before filing a complaint, on the ground that this will save money 
and time. It is empowered to make settlement very attractive to the defendant 
inasmuch as private complainants will be left out in the cold, which would not 
be so if the case went to litigation. The prosecutor is told that his marimum 
goal in the bargaining is such relief of unquestionable constitutionality as can 
probably be gotten in litigation. Finally, he is assured that any concessions 
he makes will be substantially immune from judicial or other criticism. In 
this kind of stacked bargaining the Government will never get all the relief to 
which it is entitled. The only question is how much short of that the prose- 
cutor is willing to settle for. 

Instead of urging the Department to broaden its use of the consent decree, 
the Committee ought to have considered certain proposals made to it, but not 
reflected in the Report, for greater safeguards on the present consent decree 
procedure. One of these proposals would have required the Department to 
publish an opinion accompanying each consent decree, stating the Department’s 
case, the defendant’s position, and the reasons for the Department’s acceptance 
of the particular compromise. It is well known that the necessity to give reasons 


for disposition help to assure that they will be reasonable. The other proposal 


would have made it a matter for the judge’s discretion whether or not a consent 
judgment should constitute prima facie evidence in subsequent private antitrust 


suits. Present law provides that in no case shall a consent decree, entered 
before testimony is taken, be available to help the private victims recover anti- 
trust damages from the defendant. Few victims are financially able to assem- 
ble the evidence required to prove an antitrust violation against a great com- 
bine. One would think it a proper part of the Government's responsibility to 
see that private victims are made whole. But in practice in the majority of 
antitrust cases which are settled by consent decree the Government is, in effect 
bargaining away all real possibility of recovery by private victims. 


D. Private Treble Damage Suits 


The Majority Report makes a direct attack on private damage suits by pro- 
posing that the trebling of damages be made discretionary instead of mandatory. 
It is difficult to see what public exigency led to this proposal. Certainly the 
Committee made no finding of any adverse effect of the mandatory treble damage 
provision on the public interest. That provision has been in the law for sixty- 
five years and has been part of the British Statute of Monopolies for more than 
three hundred. A real showing of public disadvantage should be forthcoming 
before this relief for antitrust violators should be enacted into law. If the pro- 
posal had been linked to the suggestion discussed above, that consent judgments 
should ordinarily be given prima facie force against the defendant, something 
might be said for it in relation to a plaintiff who rides to recovery on the Gov- 
ernment’s proof. Surely an antitrust victim who is about to launch his own ex- 
pensive investigation and lawsuit should not have to speculate whether years 
later a judge, in unfettered discretion, will limit recovery to actual damages. 
But the Majority Report is not even willing to permit recovery of actual damage 
in all eases. Coupled with a proper proposal to enact a uniform federal statute 
of limtitations is an extraordinary provision to limit the damage period to four 
years even though the monopolistic conspiracy may have lasted for ten years 
before the victim even knew of its existence. 


E. Segregation of Patent Issues 


One more illustration of the tendency of the Administration and Enforcement 
proposals to blunt the edge of antitrust enforcement while undertaking merely to 
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expedite disposal of cases: In the simple and apparently reasonable recommenda- 
tion that “where the validity of patents is in issue, that issue should be segre- 
gated” lurks a formidable barrier to effective antitrust prosecution of patent 
pools, especially by private complainants, The proposition would have been en- 
tirely unobjectionable and worthwhile if there had been added to it a clause re- 
quiring the segregated patent issue to be tried after the antitrust issues. With- 
out that clause the recommendation is an implied endorsement of the decision of 
the District Court of Delaware in Zenith v. R. C. A. that the patent issues will 
be tried first: The licensee of a patent pool refuses to accept package licenses and 
declines to pay further royalties on the ground that the licensor is violating the 
antitrust law by a monopolistic aggregation of many patents, good, bad and in- 
different. The licensor counters with a suit for royalties, which of course he 
should win if he has some valid patents and if licensee’s monopoly theory fails. 
The Zenith rule requires the patent suit to be determined before the court takes 
up the antitrust issue, even though the validity of some of the included patents is 
not inconsistent with the theory of the licensee’s complaint. In other words the 
licensee may be worn down with protracted and expensive patent litigation, be- 
fore he ever gets a chance to show that even good patents cannot be enforced 
against him because of illegal monopolization. Meanwhile his contingent liabil- 
ity for royalties mounts. It will soon be clear to a licensee in this position that it 
is easier and safer to join the combine than to fight it. 


FI’. Responsibilities of the Department of Justice, Federal Trade Commission and 
District Attorneys 

Two other proposals on enforcement policy which the Committee ignored may 
be mentioned here. One would call upon the Federal Trade Commission to turn 
over to the Department of Justice for criminal prosecution the surprising number 
of price-fixing cases that continue to turn up. The administrative slap on the 
wrist is no answer to this kind of wilful violation of the clearest mandate of 
the law. The second proposal would call upon the Antitrust Division to activate 
the United States District Attorneys in the fight against trade restraint. The 
Sherman Act expressly puts the responsibility on the district attorneys, 
although it also contemplates supervision by the Attorney General. The com- 
plete centralization of Antitrust enforcement in Washington and a few field 
offices has had two unfortunate consequences: (1) Local, but quite effective, 
restraint of interstate trade goes unpunished because of staff limitation at Wash- 
ington; and (2) The antitrust laws have lost the kind of grass roots support 
that would be forthcoming if the district attorneys were enlisted in its enforce- 
ment and educated in its significance. These district attorneys become judges 
and senators. The antitrust program cannot help but suffer if they develop the 
attitude that this law is an esoteric regulation dear only to a group of specialists 
in Washington. 

DISTRIBUTION PRACTICES 


Chapter IV of the Report dealing with distribution practices is so workman- 
like an analysis of present law that it seems almost ungracious to point out that, 
with one notable exception, the changes it recommends are in the direction of 
‘ retreat rather than advance for the antitrust laws. The exception of course is 

the recommended repeal of resale price maintenance laws, with which I 
enthusiastically concur. 

I dissent from ‘actual foreclosure” test espoused by some portions of this 
chapter. It is inconsistent with the Clayton Act conception of stopping restric- 
tive practices before they do demonstrable harm. Where a dominant company 
begins to require its distributors to deal exclusively with it, I would strike the 
practice down without waiting for the company to sign up so many distributors 
that competitors experience difficulty reaching the consumer market. The sug- 
gestion at one point that a manufacturer might lawfully “preempt” all inter- 
mediate distributors if rivals “may easily cultivate their own channels of 
distribution” seems to me a gratuitous invitation to restrain trade. : 

I dissent from the Majority’s espousal of the proposition that charging differ- 
ent prices to purchasers of the same product, who compete in its resale, does not 
establish a prima facie violation of the Robinson-Patman Act. The Majority 
would follow the Seventh rather than the Second Circuit in this regard, and 
require proof of injury to competition. The vice of this rule is best illustrated 
by the Seventh Circuit decision which adopted it: The dominant producer of 
switches sold them at grossly discriminatory prices to various furnace manu- 
facturers. Upon proof that the furnace manufacturers who paid the highest 
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prices for switches nevertheless sold furnaces at lower prices than their furnace 
competitors, the Seventh Circuit concluded that price discrimination in switches 
had not injured furnace competition. I do not see the virtues of a rule that 
legalizes price discrimination against one’s most efficient customers, those who 
are able by virtue of superiority in other branches of their business to overcome 
the disadvantage imposed by the price discrimination. Moreover, the Majority 
conceive that proof of injury fails if the buyer can be shown to have “alternative 
means of access to goods at the lower price.” Supplying proof of injury accord 
ing to these standards will prove expensive if not impossible for the Federal 
Trade Commission. To require it is once more to revert 
Sherman Act standards in interpreting the Clayton Act. 

I dissent from the proposition that FTC orders directing Robinson-Patman Act 
violators to cease and desist from discrimination should automatically lose their 
force whenever the company bound by the order faces “a new competitive situa 
tion” or “responds to a new business development.” Under this proposal viola 
tion of the order can only be established by the same evidence as would be neces 
sary to establish an original violation of the Act 

I dissent from the attack on the quantity limits proviso, not because I am con 
vinced that the proviso is useful, but because the pending case on this subject is 
the first time in the eighteen years of the Act’s existence that the rule has been 
invoked. In the absence of real experience this would appear to be unseemly 
haste in urging Congress to repeal a law that small businessmen regard as im- 
portant protection against price discrimination. 

I join in Walter Adams’ dissent as to the modification of the defense of “good 
faith,” particularly in view of the stated purpose of the Majority to make this 
defense good for any meeting of a competitor’s price that is not “an incidental 
by-product of a scheme to monopolize * * *.” Again a Clayton Act practice is 
being treated as a Sherman Act restraint problem. 

I dissent finally from the disavowal of the Rigid Conduit case, in which the 
FTC issued a cease and desist order against dominant firms in an industry where 
all were doing business at delivered prices. The Majority believes that it should 
be necessary for the Commission to prove conspiracy among the firms, and that 
by more than “conscious parallel action.” The Theatre Enterprises case upon 
which the Report relies was a Sherman Act proceeding, and the Supreme Court 
held only that conscious parallel action did not require an inference of conspiracy. 
Conspiracy is not a necessary element of a violation of the Clayton Act or of 
Section 5 of the Federal Trade Commission Act. The significance of parallelism 
under these sections is not conspiracy, but probability of injury to competition. 
If only one firm in an industry is selling on a delivered price basis some buyers 
may be able to gain from proximity to another producer; but if all sellers use the 
same system, buyer choice is foreclosed. In this case, as in others, the Committee 
seems too eager to retreat from existing law against which there is little prag- 
matic evidence. 

The Robinson-Patman Act is an unhappy necessity. It tends to encourage price 
rigidity inconsistent with Sherman Act objectives; but on the other hand it 
curbs the power of corporate giants who would otherwise be relatively free to 
undermine their own smaller competitors by price discrimination, or to raise 
havoc with competition among their customers. So long as we permit unregulated 
industry to amalgamate into units of monopolistic power, it will be necessary to 
restrain their freedom in pricing, just as Sections 2, 3 and 4 of the Interstate 
Commerce Act are required to prevent discriminatory practices by railroads 
which enjoy legal protection from competition. If the Majority had made real- 
istic proposals for decartelizing the American economy, I could readily have 
agreed to retreat on price discrimination. But when they combine a status quo 
position on Bigness with an attack on the Robinson-Patman Act, I see only a 
strengthening of the power of the already-powerful. 


to inappropriate 


PATENT RECOMMENDATIONS OF THE REPORI 


If this Committee had been assembled to restate existing law, there could 
be little quarrel with most of Chapter V on Patent-Antitrust Problems. But 
the Attorney General needed no Committee like this to tell him what the law is. 
He and the nation would like to know whether this law is working satisfactorily 
or whether it should be changed. The Majority Report meticulously reviews the 
cases attempting to reconcile patent and antitrust principles, and finds little to 
criticize in the series of landmark decisions favoring the patentee at the expense 
of competition. Since it is common knowledge that the law has not prevented 
18 
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the growth of comprehensive patent pools that dominate important sectors of 
technology, I cannot join in a judgment that the antitrust laws as presently con- 
strued are adequately dealing with the problem. 

The first of the landmark decisions on which present pattern of restraint of 
trade by patent has been built is Justice Taft’s decision, in the old General Electric 
ease, that so long as GE held the dominant lamp patents it might require West- 
inghouse not only to pay royalties for the use of the invention, but also to avoid 
price competition with GE. It is difficult to see why a power to fix prices is a 
necessary or proper part of an inventor’s reward. It has never been shown that 
this dangerous power must be added to the other benefits of a patent in order to 
provide adequate incentives for invention, disclosure or licensing. A patentee 
obtains the exact value of his lawful monopoly on the invention when he exacts 
all the traffic will bear in the way of royalties, or by exercising his privilege to 
be the sole maker or seller. When the patentee seeks, in addition, to control his 
licensee’s prices it must be because he fears that the advantage which he has in 
technology is more than overbalanced by his competitor’s advantages in plant 
efficiency, management, labor relations, and cost of materials, so that whatever 
he charges in the way of royalties will still leave his competitor in a position to 
sell for less. But there is no justification for depriving the public of the benefits 
of competition in all these other aspects of production and distribution merely 
because the patentee is entitled to a protected price for his inventive contribution. 
Stated another way, a Westinghouse lamp employing GDH’s invention might have 
embodied two cents worth of GE inventive contribution and twenty cents worth 
of unpatented material and workmanship furnished by Westinghouse. The 
Majority Report recognizes that a patentee of some small device, e.g., a radio 
switch, may not fix the price at which a licensed manufacturer sells radio sets 
incorporating the patented switch. This is on the ground that the patentee would 
be controlling the price of more than his invention. The same principle should 
apply where the patentee endeavors to control not merely the price of his idea, 
but the price of a much more valuable object that somebody else manufactures 
and owns. Finally, even if something can be said in favor of price-fixing of manu- 
facturing licensees by an inventor who is not himself competing with his licensees, 
or who together with his licensees is a small factor in his industry, it would 
plainly be unnecessary and dangerous to permit dominant firms in an industry to 
play this game of “I fix your price on this product under Patent A, and you fix 
my price on that product under Patent B.” 

The vice of the actual decision in the General Electric case goes even further 
in a respect which has been little observed, although it was brought to the notice 
of the Committee. GE was not only allowed to fix the price at which Westing- 
house sold lamps; it was also allowed to compel Westinghouse to imitate GE’s 
resale price maintenance policy. The essence of this policy was to maintain a 
resale price at the consumer level by dealing only through distributors and sub- 
distributors who would agree to function technically as “agents.” In short, West- 
inghouse was compelled to abjure selling lamps to independent distributors. How 
such dictation to one’s competitor can be regarded as a normal reward of invention 
eludes me. Yet the GF case stands as a bastion of the Majority Report. 

A second bastion is the famous Cracking Patents case together with all its 
progeny standing for the proposition that the Sherman Act does not require 
competition in the licensing of patents.“ That is the nub of the Majority Report’s 
position on patent pooling; it is lawful to combine patents of various owners up 
to the point where they dominate the entire technology, so long as the patentees 
exercise their power reasonably. I had thought the Sherman Act forbade all 
monopolies, not merely those which misbehave; and as a practical matter it is 
almost impossible to police the “reasonableness” of the terms demanded by a 
patent pool controlling hundreds or thousands of patents. Everyone realizes that 
eases will occur where the owners of two patents must combine them by transfer 
or cross-license in order to achieve a marketable product. But to transpose this 
simple solution to cases of “patent deadlock” between giant firms whose combina- 
tion will compel entire industries to pay non-competitive royalties is to ignore 
the crucial element of monopoly in the latter situation. When, as in the Crack- 
ing Patents case, several of the largest integrated petroleum companies develop 
and patent competing refining processes and are engaged in competitive licensing, 


“This is not the necessary interpretation of Justice Brandeis’ opinion, as Chapter I of 
the Majority Report fortunately points out. I speak here of the treatment in Chapter V, 
Patent-Antitrust Problems. 
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we may be sure that none of them is going to abandon the field because of patent 
deadiock, even if we refuse to authorize them to pool their patents. If the 
Cracking Patents case had gone against the defendants a number of results might 
have followed, all preferable to the patent pool from the point of view of the 
public interest. The patent conflict between the companies might have been 
pressed to decision of the Supreme Court. Some or all of the patents might have 
been heid invalid, thus opening the technology to general free use. Certainly the 
chance that a smaller licensee or infringer would be able successfully to chal- 
lenge this combined array of patents was much reduced when the Big Four closed 
ranks. A second consequence of barring industry-~dominating patent pools might 
be that one of the partners would ultimately establish its exclusive right to some 
or all of the process—but meanwhile there would have been a powerful incentive 
for research to produce other non-controlled processes. <A third possibility would 
be independent competitive licensing. 

A third major example of the willingness of the Majority to accept without 
question present laws subordinating antitrust to patent considerations is the 
endorsement of the General Taiking Pictures case. This involved an incident in 
the program of the electronics pool to regulate the industry by confining licensees 
to particular fields of use. Reading the Majority Report one would not even be 
aware that there had been responsible criticism of the practice of licensing with 
restrictions on use, quantity or territory. Yet, only fifteen years ago, the Tem- 
porary National Economic Committee, following the greatest organized investi- 
gation of monopoly questions ever conducted in this country, unanimously con- 
demned restrictive licensing of this sort. 

Finally, it is worth noting two instances in which the Majority Report does 
recommend a change in existing law, in both cases to weaken it. It is settled law 
that sale of a patented product on condition that the purchaser buy another 
product is an illegal abuse of patent power. The Majority Report however would 
change this to require the Government to prove that the patent was “broad and 
basic” before the tying clause becomes illegal. Again, the Majority Report on 
the basis of a single district court decision opens the door to control by the 
patentee over the use of his patented product after sale, where the restriction is 
“reasonable,” despite a long line of Supreme Court decisions pronouncing flatly 
against controls by the patentee after he had realized the monopoly reward by 
sale. The Report makes no showing of hardships under existing law or of public 
advantage to be gained from the proposed changes. The suggestions seem to de- 
rive from pure ideology—a conviction, not derived from practical observations, 
that businessmen should be allowed to justify a restraint on the ground that it 
is reasonable. Justification is permitted for very many classes of restraints; but 
it is also elementary in this field that some classes of restraint may not be justi- 
fied. The more classes of restraint that are brought into the justifiable group 
the more uncertain the law becomes. Uncertainty is one of the principal com- 
plaints leveled against the antitrust laws by businessmen. Surely the law ought 
not to be amended in the direction of less certainty and less effectiveness with- 
out compelling practical reasons. 

I have dealt elsewhere with the Committee’s strictures against royalty-free 
licensing as a mode of relief. At this point I add only the observation that 
neither I nor anyone else recommends royalty-free licensing as a “penalty” or 
“forfeiture.” An injunction against exaction of royalties so long as may be neces- 
sary to reestablish competitive conditions is all that is in question. In some 
situations this might call for no more than a temporary loss of the right to 
collect royalties. The Majority Report concedes that an antitrust decree may 
properly restrain pending infringement suits. Yet the liability of licensees or 
infringers in such suits may well exceed any possibility of “reasonable” royalties 
that the antitrust defendant could collect in the future. Moreover, the infringe- 
ment suits seek to recover on liabilities already accrued, vested rights, unlike 
the mere prospect of profits which alone is at stake in the royalty-free licensing 
provision. To condemn royalty-free licensing as deprivation of property without 
due process, while acquiescing in decree provisions enjoining pending infringe- 
ment suits is a logical contradiction. Both cases involve a loss of valuable rights 
(so does a restriction to reasonable royalties, which at once reduces the value 
of the patent in proportion to the reduced royalty which it can command) ; but 
both cases afford due process in the sense that the loss is imposed only after full 
hearing pursuant to reasonable legislative mandate to frame a decree that shall 
restore competition. 
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LEGISLATIVE, JUDICIAL, AND EXECUTIVE EXEMPTIONS FROM THE ANTITRUST LAWS 


One of the most disturbing phenomena in the antitrust field is the proliferation 
of exemptions from the law, discussed in Chapter VI of the Report. Every 
exemption cuts down the area of our economy governed by free competitive 
enterprise ; and, while one must recognize that competition alone will not always 
provide adequate protection of the public interest, the inroads of protectionism in 
domestic trade should be kept to a minimum. One would suppose that the first 
duty of a Commitee like this would be to advise the administration whether the 
exemption process had gone too far. Yet the Exemption Chapter opens with a 
declaration that the Majority will not attempt to pass judgment on this question 
of policy. Instead, the Report undertakes merely to say whether existing statutes 
are being interpreted in accord with “legislative intent.” Since we have not felt 
bound by existing legislation in other parts of the Report, which recommend a 
number of changes in present law, I am unable to account for the Majority’s 
diffidence here. Much of the legislation reviewed in this part of the Report, e. g.. 
the Motor Carrier Act, the Federal Communications Act, the Civil Aeronautics 
Act, was passed during the Depression of the Thirties. It was a time of despera- 
tion when we nearly abandoned free competition entirely in favor of industry 
self-regulation under NRA. Surely it is time for a fresh look at policies born 
in this atmosphere. Congress may wish to change its intent. 

Even within the self-imposed limitations of the Majority, it is regrettable that 
the Report does not clearly disavow a number of judicial, administrative, and 
executive actions which have unduly expanded the exemptions. For example, 
the motortrucks business is one that almost any disinterested economist would 
say should be competitive. Yet the 1935 Act restricted entry and empowered the 
Interstate Commerce Commission to authorize mergers that would otherwise vio- 
late the Antitrust Law. The McLean case discussed in the Majority Report 
involved a tremendous merger of trucklines into Associated Transport, Ine. 
The ICC approved it over the opposition of the then Attorney General and the 
Department of Agriculture. The Supreme Court, by a vote of 5-4, refused to 
require the Commission to find, as a prerequisite to approval, that merger on this 
scale was requisite to effectuating the national transportation policy. Instead, 
the Commission was told in effect that where a given transportation objective 
ean be achieved eithe: through merger or by some other means not involving 
impairment of our competitive system, its decision to take the merger route will 
not be questioned. The beneficial effect attributed to the Associated Transport 
merger was the creation of a single ownership through-service from Florida to 
the Northeast. However, the lines which were consolidated were not only linked 
end to end on the North-South route; they also were in competition on parallel 
routes over thousands of miles. This competition was eliminated by the merger. 
Another way to achieve integrated through-service would have been to permit 
several of the companies then operating on segments of the route to extend their 
service, as they would have been glad to do. We would then have had all the 
benefits of the merger, plus competition on the long haul, but without sacrifice 
of the competitive mileage. The full extent to which public interest has been sub- 
ordinated to private gain in mergers is revealed by the fact that our regulatory 
bodies have not been given power to compel mergers in the public interest. They 
can only approve mergers voluntarily submitted by the industry groups. The 
situation clearly calls for Congressional reconsideration. 

Another serious inroad on competition is the growing practice in the trans- 
portation industry to subject rates of individual companies to industrywide 
discussion and agreement. The Majority’s treatment of this subject is necessarily 
emasculated by the preliminary decision not to pass judgment on the necessity 
for these arrangements, but only to debate what existing law seems to require 
or permit. For this same reason the Report is equivocal also regarding restric- 
tive practices in the steamship trade, where, by agreement among the members of 
the shipping conferences, a ten or twenty percent penalty rate is charged against 
shippers who do not refrain from patronizing nonconference vessels. It is to 
the credit of the Committee that the discussion does reveal a genuine concern 
with the extent to which this cartelization has been permitted to go. 

The Report fails to identify several quite important statutory exemptions that 
ought to be reexamined in any thorough appraisal of the antitrust laws. The 
multi-billion-dollar insurance business, for example, has been singularly suc- 
cessful in retaining its freedom to cartelize its share of interstate and foreign 
commerce. For a long time there has been on the books an unqualified exemp- 
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tion of marine insurance. The rest of the insurance business secured an exemp- 
tion under the McCarran Act, which purports to make the federal antitrust law 
inapplicable to the extent that the business is regulated by the State. This has 
a plausible “states rights” sound, until one recalls that regulation is not a sub- 
stitute for competition but only a supplement. Most assuredly state regulation 
is not going to provide any substitute for competition in keeping insurance rates 
down. In the first place, state regulation is primarily concerned with the finan- 
cial security of the insurers, i. e., adequacy of reserves and propriety of invest- 
ments. Gradually the industry has swung the state regulators towards the no- 
tion that the best way to guarantee safety is to prevent rate cutting. This idea 
gets its start in legitimate cooperative “risk-rating’” bureaus where the companies 
pool information on losses. Soon the collective risk rating turns into collective 
premium setting, despite the fact that the loss experience of different companies 
varies widely in accordance with their selection of risks and the greater success 
of some companies in making profitable investments and trimming selling costs 
State insurance regulation ranges from excellent to mere formal control carried 
out by incompetent political hacks with inadequate staffs. There is a place both 
for state regulation of solvency and federal requirement of competition; one 
is not a substitute for the other. 

Another field in which great power over federal commerce has been turned 
over to state regulation is petroleum. Here there is no explicit exe motion from 
the antitrust laws; but a system of price maintenance by state officials has been 
preserved by periodically renewing Congressional approval of an Interstate Com- 
pact on Oil. Under the authority so granted the few oil-producing states coor- 
dinate their oil production so as to control the price that the rest of the country 
must pay. This arrangement, like other exemptions, traces bac ck to exigencies of 
the Great Depression and wears the protective coloration a “Conse ‘rvaliod 
measure. The fact of the matter is, however, that state regulation of production 
long ago detached itself from engineering considerations and proceeds p rimarily 
on the basis of realizing a profitable price for most producers. The Texas Rail- 
road Commission has not even troubied to disguise its true role as pricemaker 
for domestic and even imported petroleum, but cails to account integrated oil 
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companies that dare to import crude petroleum, with the implied threat that « 
tinued importation will lead to cuts in allowable domestic production. Thus the 
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foreign commerce of the United States in a strategic material is governed by local 
officials, who in turn cannot help becoming the spokesmen for dominant industry 
groups. 

The oil industry also furnishes the most remarkable illustration of a tendency 
toward exemption from the antitrust law by action of the executive branch of 
the federal government. The tendency to give more discretion to the executive 
department manifests itself in the proposal of the Majority to expand the con- 


sent decree practice and in the recommendation of legislation authorizing the 


President to grant exemptions in pursuance of national-defense objectives. But 
the most striking recent exercise of executive discretion to dispense with com- 
petition was in the case of the Iranian Oil Cartel, where, without legislative 
authority, five leading American companies were permitted to join with dom- 
inant foreign interests in the greatest international oil cartel the world has 
seen. Its membership comprises the producers of not less than 87% of the free 
world’s oil. In essence, what occurred was this. The Iranian government 
decided to nationalize the properties of Anglo-Iranian Oil Co., a British enter- 
prise holding an exclusive franchise in Iran. There was disagreement over the 
amount to be paid and other terms. Western governments and oil companies 
having concessions in other Middle East countries supported the British. An 
impasse led to shutdown of Iranian production and an economic and political 
crisis in Iran. Iranian public feeling made it necessary that the hated British 
monopoly be at least partially displaced. The new international cartel was the 
answer. Perhaps it was the right answer, from the eilianen dialomeats point of 
view, despite some indications that we may have succeeded in diverting a por- 
tion of Iranian ill will from the British to ourselves, and despite rumblings of 
protest already heard in Europe against the economic consequences of the Near 
East oil cartel.” But objections to the plan from the standpoint of American 
antitrust policy are formidable. Here were huge enterprises already established 
on various concessions in the Middle East with more than adequate reserves of 
oil. Some of them had already been officially accused of conspiring to maintain 
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%3 New York Times, March 18, 1955, p. 41: U. N. Unit Attacks Europe Oil Prices. 
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an artificially high price for this cheap Middle Eastern petroleum. The Wall 
Street Journal reported the open secret that one of their main concerns in enter- 
ing this pool was to see to it that Iranian production should not return to the 
world market too rapidly so as to hurt the world price. Only the antitrust laws 
stood in the way. This obstacle was surmounted by an extraordinary dispensa- 
tion granted by the executive department, without sanction of any statute of 
Congress.” Moreover this executive exemption contained no conditions designed 
to safeguard the public interest or the interest of American oil refiners who must 
buy foreign crude. When the American Five and their European partners meet 
to discuss Iranian production policy they must inevitably take into account their 
production and sales from other concessions and even at home. Discussion of 
production becomes in the end discussion of the market and of price. No rep- 
resentative of the American public sits in on these discussions. There is no 
guarantee of any sort that this private cartel coordinating production of the 
world’s cheapest oil will give the public the benefits of its low cost. 

The history of .executive intervention in antitrust policy is not reassuring, 
whether we look at President Theodore Roosevelt’s approval of some early U. §. 
Steel expansionism, or at executive disposition of surplus steel and rubber plants 
to dominant firms since World War II, or at the concentration of defense orders 
in the largest companies, or at the exercise of Presidential prerogative in control- 
ling competition in international aviation. Executive decisions are generally and 
often necessarily made in comparative secrecy without detailed supporting expla- 
nation. These references to the dangers should not be taken as an argument for 
disabling the executive completely in this area. All that is suggested is that 
Congress define the exemption power, and place as much of the factfinding and 
decisionmaking as possible in the normal deliberative tribunals. Executive inter- 
vention should be limited to a veto or modification on defense grounds, based on a 
finding that the defense objective cannot feasibly be achieved except by exemp- 
tien from the normal requirements of the antitrust laws. 

Finally, I must record my reservations as to the Majority’s disposition of the 
“primary jurisdiction” controversy. In particular, the Report ought to disap- 
prove the judicially created exemption for anticompetitive behavior in regulated 
industries where the parties engage in it without any attempt to comply with the 
statutory requirements for exemption. The mere fact that the regulatory agency 
might authorize the behavior should not be a defense to an antitrust proceeding. 
Furthermore, it should be clearly recognized that abuse of administrative pro- 
cedure to obstruct a competitor’s activities may itself amount to a violation of the 
Sherman Act even thouch the agency does have “primary jurisdiction.” It would 
be hard to devise a more effective scheme for destroying a competitor than by 
wearing him down in protracted and repeated administrative challenges of his 
right to do business. 


FOREIGN COMMERCE 


T join in the dissent of Eugene Rostow on the failure to recommend efforts at 
the international level to reduce monopolistic practices in world commerce, and 
record my doubt that experience under the Webb-Pomerene Act justifies its con- 
tinued availability at least for the exporting giants who have made the most of it. 


A PROPOSAL FOR LEGISLATIVE INVESTIGATION AND TO CRZATE A FEDERAL FREE ENTER- 
PRISE COMMISSION 


A number of specific legislative proposals have been advanced in the preceding 
pages. But it may be that the most important consequence that could flow from 
this Committee’s work would be the launching of a major legislative investiga- 
tion of the state of competitive enterprise in this country. The investigation 
should undertake to do the factfinding that the Committee declared itself unable 
to do. If, upon investigation, it is found that a situation has grown up under 
present law that is inimical to the best interests of the country, appropriate 
remedies could be proposed. 

Among the courses that might commend themselves for consideration would 
be the establishment of a Federal Free Enterprise Commission, an independent 
permanent agency to combat monopolistic tendencies in our economy. The 
organization and powers of this agency might be patterned generally on those 


%In its daring invocation of the President’s defense powers to transcend legislative 
authorization it is comparable to the seizure of the steel plants in 1952. 
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of the Securities and Exchange Commission under the Public Utility Holding 
Company Act. Its jurisdiction should be limited to firms having a specified 
high degree of control in the national market or in major regions of the country. 
Antimonopoly functions of the Federal Trade Commission would be transferred 
to this new agency, leaving the hard-pressed Federal Trade Commission free to 
handle the essentially unrelated job of policing fraudulent advertising and other 
improper business practices. The Free Enterprise Commission would investi- 
gate antitrust violations and report them to the Department of Justice, which 
would retain control of litigation before the courts. The following might be 
designed as powers and responsibilities of the new agency : 

(1) Power by regulation to define and prohibit anticompetitive practices. 

(2) Power by regulation or order to prevent integration not justified by pro- 
duction or distribution economies, and to require advance approval for certain 
classes of such transactions. 

(3) Power to compel the reorganization of excessively large enterprises into 
units conforming with the standard of paragraph (2). 

(4) Power to make exemptions under standards defined by statute. 

(5) Authority to appear before any government agency, including Congres- 
sional Committees, to present testimony or argument as to the implications for 
free enterprise of the matter before the agency. 

(6) A duty to report annually on the state of free enterprise in the country 
and to propose legislation for the further protection of free enterprise. 

(7) Responsibility to report to Congress on internal trade barriers erected 
by the states, and authority to cooperate with the states in eliminating such 
trade barriers by providing economic studies, etc. 

Among the advantages which might accrue from the creation of the proposed 
Free Enterprise Commission would be: 

(1) Opportunity for continuous study and progressive development of policy 
in place of the intermittent ad hoc efforts of Congressional Committees and 
other specially assembled groups. 

(2) Some relief for the courts from the burden of conducting the protracted 
economic investigations which are the substance of the great antitrust cases. 

(3) Elimination of overlapping jurisdictions, duplication of investigation, and 
policy inconsistency of the Antitrust Division and the Federal Trade Commission. 

(4) More rational selection of sanctions, e. g., use of criminal proceedings 
for deliberate price fixing agreements rather than the relatively innocuous 
cease and desist order, as sometimes happens at present merely because the 
Federal Trade Commission first took jurisdiction of a case. 

(5) Improved administrative policing of decrees and orders. 


APPENDIx C 


(Letter from Eugene V. Rostow to Senator John Sparkman submitting 
statement on the report of the Attorney General's Committee.) 


YALE UNIVErRsity Law ScHoot, 


New Haven, Conn., April 11, 1955 
Hon. JoHN SPARKMAN, 


United States Senate Select Committee on Small Business, 
United States Senate, Washington, D.C. 


DEAR SENATOR SPARKMAN: Thank you very much for your courteous invita- 
tion to appear before the Senate Select Committee on Smal! Business to dis- 
cuss with you the recent report of the Attorney General's National Committee 
To Study the Antitrust Laws. I regret very much that the press of urgent busi- 
ness at the Law School makes it impossible for me to appear. at this time. 

I hope, however, that my various comments in the body of the report, and the 
text of my statement of partial dissent, make my view of the report altogether 
clear. 

While I disagree with parts of the report, and have urged that it should have 
gone further in certain respects, I believe it to be a most useful document, which 
should contribute more than any similar document in recent years to the under- 
standing of the antitrust laws and to the clear definition of genuine problems of 
policy in the field. There has been a tendency in antitrust debate to beat dead 
horses and strawmen. The report of the Attorney General’s committee should 
help to direct attention to the real issues which Congress and the courts must 
settle in this field. 
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The report is the first document of its kind to undertake a general synthesis 
of our antitrust law. It permits all parts of the body of antitrust law to be 
reviewed in the light of the basic standards of the Sherman Act, which the 
Supreme Court has wisely said should provide the dominant criteria for in- 
terpreting all the antitrust statutes. And with respect to the Sherman Act, the 
report provides a unanimous and fully articulated theory of the rule of reason, 
which should go far toward stilling a great deal of the controversy of recent 
years. 

The report does not ask Congress or the courts to broaden the rule of reason, 
by seeking to excuse progressive or well-managed monopolies or combinations 
from the Sherman Act, or other antitrust statutes. On the contrary, the report 
firmly adheres to the view that the act does not distinguish good from bad 
trusts. And it restates the rule of reason as one narrowly confining the discre- 
tion of the courts to determining only whether a given set of circumstances 
constitutes a monopolization under section 2 of the Sherman Act, or a sufficiently 
substantial, and therefore undue limitation of competitive conditions, under sec- 
tion 1. The report fully approves the doctrine of per se illegality under section 1 
of the Sherman Act for price fixing, market division, boycott, and other compara- 
ble violations. The analysis of the report finally buries the Steel case of 1921, and 
affirms Alcoa, Pullman, Shoe Machinery, American Tobacco, and other modern 
eases which repudiate the so-called abuse theory of section 2. On the vitally 
important question of reaching industries of the “Big Few,” as monopolizations 
or combinations in restraint of trade, the report fully accepts the Tobacco case, 
the Paramount case, and the Cement Institute case, and supports the view that 
economic evidence of cooperative parallel action is relevant, material, and com- 
petent in helping to prove the legal issue of combination or conspiracy. With 
respect to the application of the Sherman Act to the trade or commerce of 
the United States with foreign nations, the report rejects all proposals to invent 
for such cases a special rule that would weaken the act, and takes the position 
that the same Sherman Act criteria which govern interstate commerce should 
be applied to foreign commerce cases, taking into account the special facts of 
those cases. In one respect, the report would broaden the reach of the act in 
foreign commerce cases, to permit attack on restraints affecting American in- 
vestment abroad, as well as restraints affecting the import and export trade. 
And it is the plain implication of the report that while the substantive decision 
of the Timken case was correct (since that case concerned a combination be- 
tween the dominant American firm in a market and its chief foreign competitor), 
the decree was in error in failing te order divestiture. And the chapter on the 
economics of antitrust problems represents a considerable contribution, partic- 
ularly in killing the idea that progressiveness, as such, is or should be an issue 
in antitrust matters and in highlighting the crucial importance of oligopoly as 
an antitrust problem. 

The treatment of the Clayton’ Act, of patent problems, and of procedural mat- 
ters in the report is, of course, more controversial, and my own views on the 
various issues raised appear at various points throughout the text. 

My main points of disagreement with the report are summed up in a general 
statement of partial dissent, which the cochairmen divided into three parts for 
publication. For your convenience, I enclose a copy of that statement as sub- 
mitted. 

The failure of the report to support an international treaty or convention 
directed against cartels seems to me its most important single weakness. It 
will do little good to lower tariffs, restore currency convertibility, and otherwise 
free world trade of governmental restraints, if cartels are left free to fix prices 
and divide markets. No program for enlarging the possibilities of trade and 
investment, so crucial to all our plans for strengthening the economy of the free 
world, has much chance of success unless it includes a serious approach to the 
problems presented by cartels. And in that realm, as I try to make clear in my 
dissenting statement, the road of international cooperation is the only approach 
that offers the possibility of success. 

With best wishes, 

Yours sincerely, 


EUGENE V. Rostow. 
STATEMENT OF EUGENE V. Rostow 


While IT agree with most of the report, except as to points of detail at which 
I have felt it necessary to record dissent, in footnotes or brief comments in the 
body of the text, there are two major respects in which the report fails in my 
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view to meet the duties imposed upon our committee by our terms of reference 

The President said of our committee that it should “provide an important 
instrument to prepare the way for modernizing and strengthening our laws to 
preserve American free enterprise against monopoly and unfair competition.’ 
In establishing the committee, the Attorney General asked us “to evaluate the 
antitrust laws in their fundamental aspects,” in relation to the competitive prox 
ess antitrust is designed to maintain. 

Our report is largely a review and restatement of the substantive doctrines 
of antitrust law, together with an analysis of the procedures through which the 
laws are enforced. For all the divergence of view which has naturally emerged 
with respect to specific aspects of the law—notably the Miller-Tydings and 
McGuire Acts, certain phases of the Robinson-Patman Act, and the interpreta- 
tion of parts of the Clayton Act—the principal theme of the report, on which 
we are unanimous, is that Congress and the courts have developed a reasonably 
unified and consistent corpus of antitrust law, directed at protecting the economy 
against substantial and significant limitations on competitive conditions. The 
several antitrust statutes, as we present them here, differ principally in the 
amount of restraint they proscribe. Section 2 of the Sherman Act requires 
dominance in a market by a single firm, or a group acting in concert; section 
1 of the Sherman Act deals with contracts, combinations, or conspiracies accom- 
plishing substantial restraints, which may result in positions of advantage less 
than those of market dominance; * and the Clayton Act applies to certain arrange- 
ments which probably will result in a substantial lessening of competition in a 
defined market.? Orienting the law around this central axis—the concept of 
limitations on competition in defined markets—we conclude that by and large 
our antitrust law is adequate to its task. 

While I welcome and agree with the general tenor of this analysis, I deplore the 
failure of the committee to have carried it forward in certain respects, in order 
to provide clear-cut answers as to ways in which the antitrust law needs modern- 
izing and strenghening, in order to deal appropriately with several pressing 
problems of monepoly and restraint of trade now largely beyond the reach of the 
law or largely neglected in its enforcement. 


1. AN INTERNATIONAL AGREEMENT TO PROTECT THE AMERICAN ECONOMY AGAINSI 
EXPLOITATION BY INTERNATIONAL CARTELS 


The committee, by a narrowly divided vote, refused to comment on the possi- 
bility of action by means of international agreement to protect the American 
economy against exploitation for foreign cartels. Our deliberate silence on this 
question constitutes the most serious single defect in our report. For a strong 
lead now, I am convinced, could overcome the carefully concerted—and thus 
far effective—plan to smother even the thought of international action against 
international cartels. 

The reason why our silence at this time is so eloquent is clear in the history 
of the international cartel problem. 

The international cartel problem is one of the most thoroughly studied issues 
in public life. Years of effort by committees, governments, foundations, and indi- 
vidual scholars have fully documented the significant role of cartels in the 
world economy. The importance of foreign cartels to our own economy has 
long been generally understood. The problem was perhaps most vividly drama- 
tized in public thought by the Senate investigations, before World War II, of 
the business connections between American and German firms, and by our 
earlier experiences as purchasers of quinine, rubber, diamonds, and certain other 
products produced and sold under cartel conditions. 

Foreign monopolies, cartels, and restrictive arrangements of comparable effect 
are costly burdens upon the American economy. They affect certain prices within 
the United States, either directly or by influencing imports into this country: 
and they influence, and often control, American export and investment oppor- 
tunities in other countries. Some plans even limit the capacity of American firms 
or subsidiaries of foreign firms doing business in the United States to use cer- 


1As well as with practices which may be condemned as anticompetitive in character, 
whatever their demonstrated market effect. 

2In addition, the Robinson-Patman Act has a further, cognate standard directed against 
acts within its scope which may “injure, destroy, or present competition with any person” 
who grants or knowingly receives the benefit of a prohibited discrimination in price, or 
with customers of either of them. 
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tain manufacturing processes in this country. While no estimates are available 
as to the proportion of world trade affected by cartels, there can be no doubt 
that they constitute a quatitatively significant influence on both actual and 
potential movements of goods, services, and capital in the economy of the free 
world. In the last 30 years, governmental reports alone have reviewed cartel 
plans with respect to more than -120 commodities or services of significance in 
world trade, including aluminum, diamonds, wood pulp, nickel, copper, rub- 
ber, various chemical and electrical products, dyes, cocoa, shipping, magne- 
sium and machinery of many types. In addition to purely private monopolies 
and cartels, the laws of other countries have in many instances given direct and 
indirect support to arrangements of like effect, both through the complete or 
partial nationalization of industries, and through legal or administrative appro- 
val of arrangements which would, in this country, fall squarely within the con- 
demnation of the Sherman Act. 

The difference between American and foreign law with respect to monopolies 
and restraints of trade is great, and constitutes the essence of the cartel problem 
as an issue of international law, and of the conflict of laws. Building on common- 
law ideas, our Sherman Act and its development, as sketched out in this report, 
has been a pioneering achievement. Other countries are now moving in various 
ways to follow our lead, as they have gradually realized the contribution the 
antitrust laws have made both to American productivity, and to our flexible 
social system, with its wide sharing of power and of opportunity. Statutory 
changes in the regulation of monopolies and restrictive business practices have 
been made in several European countries since the war, and others are now pend- 
ing before their parliaments. 

We cannot, however, depend on the gradual evolution of foreign law to protect 
the American economy against international cartels. Most foreign laws on the 
subject are local in scope, and are all far weaker than the Sherman Act. In any 
event, it would be remarkable if other governments proceeded against the cartels 
of greatest interest to us. All governments (including our own) look askance at 
foreign monopolists who charge their citizens high prices, but almost invariably 
tend to support restrictive arrangements which permit their own citizens to raise 
the prices at which they sell to foreigners. Even the Sherman Act, enforced in 
accordance with the principle of United States v. Aluminum Co. of America 
(148 F. 2d 416 (2d Cir. 1945)), which is strongly and properly approved in 
chapter 2 of our report, cannot reach most of the foreign restraints of trade 
affecting the American economy. Occasionally our courts can take effective 
jurisdiction over the program of a foreign cartel, and they can often weaken 
such cartels by forbidding American nationals and corporations to participate in 
them. But at best the Sherman Act can do a limited part of the job, and its 
enforcement with regard to nonresidents, foreicn corporations, or even foreign 
subsidiaries of American corporations is bound to create serious problems of in- 
ternational law, and significant political friction. Such friction must continue 
to arise so long as foreign law with respect to restraints of trade and monopoly 
differs so markedly from our own. 

riven this state of the facts, it has long been obvious that the United States 
could choose among three courses of action: (1) To accept the inevitability of 
foreign cartels, and to allow American companies operating abroad to partici- 
pate in them; this course would require amendment of the antitrust laws, which 
I am glad to say no member of the committee has directly proposed; (2) to con- 
tinue our present course, of partial, inadequate, and generally unsatisfactory 
enforcement of our law against those offenders whom we happen to catch—a 
eourse which is worth continuing, in the absence of a more comprehensive 
approach, but which at best can reach a small fraction of the important situa- 
tions, and inevitably produces undesirable and unnecessary intergovernmental 
friction: or (3) to move, with other governments, by means of procedures of 
international cooperation, toward an agreed solution of the problems which 
restrictive arrangements pose for the American economy. 

The Government of the United States labored long and hard, in the years 
before 1953, to achieve an international agreement which could establish a sys- 
tem of international cooperation for curbing world cartels, while vigorously 
enforcing the Sherman Act against such bodies within the constitutional limits 
of our jurisdiction. The government sought in many conferences to work out 
with other interested governments an agreed basis for cooperative action in this 
sphere. The International Trade Organization Charter of Havana, of 1946, 
contained an important chapter on restrictive business practices, which had wide 
support in American public opinion. With the failure of the Havana Charter, 
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for other reasons, the Government made earnest attempts through several inter- 
national bodies to revive the idea of a treaty against cartels. Finally, by resolu- 
tion of the Economie and Social Council of the United Nations, an international 
committee was appointed to study the problem, and to make recommendations for 
action. That committee, after full reports, has proposed draft articles of agree- 
ment through which machinery of international cooperation could be established 
for dealing directly with restrictive business practices. These draft articles are 
largely based on the corresponding substantive provisions of the Havana Charter. 
By resolution of the Economic and Social Council, they are now before all mem- 
ber governments of the United Nations for study and comment. 

The present administration has not so far publicly stated its response to the 
United Nations draft, or its general position on seeking to deal with the cartel 
problem by measures of international cooperation. Those who oppose interna- 
tional action against cartels have petitioned us, as is their right, with documents 
putting forward numerous arguments, not all consistent with each other, to the 
effect that we should ignore the problem, as the Randall Commission did, or 
oppose the United Nations draft. No one of our petitioners had the temerity, or 
the candor, to defend cartels as such. We were told that while cartels were no 
doubt a costly burden to the American people, this was a thorny problem, 
requiring further study—the traditional gambit of an opposition without a case, 
hardly convincing with respect to a subject, like international cartels, which has 
oeen faithfully examined in a vast mound of books, reports, Government docu- 
ments and learned articles. We were also advised that the United Nations draft 
articles of agreement would establish a supranational kangaroo court, through 
which foreign judges could condemn Americans; and equally earnestly, that the 
weakness of the draft articles was their reliance on international agreement. 
and their failure to provide truly judicial procedures based on supranational 
authority. Other arguments were put before us, but none, in my view, really 
faced the substantive issues. 

The issue before the committee for vote was whether we should recommend 
that the Government support, negotiate and sign, and the Congress by appropriate 
procedures ratify, an international treaty or convention against restraints of 
trade and monopolies of international concern, in view of the fact that the 
enforcement of the Sherman Act can at best deal with few of the restraints which 
foreign cartels impose upon the American economy. Thus the United Nations 
Draft Articles, as such, were never submitted for a vote to our committee, nor 
were they considered in detail by it. 

In view of the course of our debate, however, and the considerations which 
therefore may have affected the committee’s vote, I deem it necessary to com- 
ment on several of the misconceptions about the draft articles which entered 
into the discussion. 

The proposal before the United Nations and its members for action (United 
Nations, Economic and Social Council, Report on Restrictive Business Practices, 
Official Records, 16th sess., supp. No. 11, 1953) would establish a standard to 
which signatory governments would be obliged to conform. Enforcement, how- 
ever, is left to each government, according to its own system of law. Since the 
standard of the draft articles is far less severe than the Sherman Act, repre- 
senting an agreed compromise between American and European views on these 
matters, the draft articles could require no change in our law, nor could they 
alter in any way the jurisdiction of our courts. 

(a) The agreement would require signatory governments to take appropriate 
measures, in accordance with their own domestic law, and to cooperate with 
other nations, and with the organization to be established under the agreement, 
“to prevent, on the part of private or public commercial enterprise, business 
practices affecting international trade which restrain competition, limit access 
to markets, or foster monopolistic control, whenever such practices have harmful 
effects on the expansion of production or trade,” in the light of the general 
objectives of the agreement (art. I (1)). The agreement lists as illustrative 
restrictive business practices price fixing, exclusion from markets or dividing 
markets, discrimination, limitations of production, the suppression of tech- 
nology, and the abuse of patents (art. I (2)). With respect to the definition of 
the “harmful effects” which must be found before any restrictive practices are 
condemned under the agreement—a long step away from Sherman Act stand- 
ards—the draft specifies, without limitation, that complaints shall be subject 
to investigation as to their alleged harmful effects on the expansion of produc- 
tion or trade when the firm or group alleged to be violating the policy of the 
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agreement, individually or collectively, “possess effective control of trade among 
a number of countries in one or more products ” (art. I (2) (c)). 

(>) The essential fact about the agreement, and the organs of consultation, 
investigation, and recommendation which it proposes, is that it is to be an 
instrument of international cooperation, not an international governmental au- 
thority exercising sovereign power. The organization contemplated by the 
agreement could merely recommend action to member states, action which the 
member state would then have to consider under its own law. While the agree- 
ment provides that every enterprise affected by an investigation under a 
complaint shall have reasonable opportunity to be heard, it does not provide an 
international court with the power of subpena. 

(c) The organization proposed by the agreement would consist of a repre- 
sentative body, meeting occasionally, on which all signatory governments would 
be represented, a smaller executive beard of that body, on which the countries 
with the largest shares in international trade would be represented, and an exec- 
utive secretariat. The secretariat would in turn be divided into two parts—an 
administrative and investigatory part, which would prepare the preliminary 
preview of complaints, to determine whether they come within the purview of 
the agreement, and to report to the representative body whether they were prima 
facie worthy of further consideration; and an independent advisory staff of ex- 
perts, selected for “their competence, integrity, openmindedness, and impartiality 
as individuals” (art. 13 (3) (¢)). This advisory staff would have the duty of 
collecting information, conducting hearings, analyzing information, and preparing 
reports to the representative body on complaints approved by that body for such 
investigation; and to conduct studies on the general economic and legal aspects 
of the subject matter of the agreement. 

(d) The enforcement procedures proposed by the agreement are of two kinds, 
informal international consultation and the investigation of complaints. Where 
consultation fails, and a complaint is duly presented to the organization by a 
member government, the investigatory procedure is one of elaborate safeguards to 
make sure that only serious and substantial complaints are carried forward for 
full investigation. The ultimate recommendations for action made by the organ- 
ization are to be taken fully into account by each member, which is to take in 
the particular case “‘the action it considers appropriate, having regard to its obli- 
gations under the agreement, and in accordance with its own constitution or sys- 
tem of law and economic organization” (art. 5 (4)). [Italics added.] 

(e) The basic obligation of signatory states is to take all possible measures, by 
legislation or otherwise. to insure within its own jurisdiction that neither private 
nor public commercial enterprises engage in restrictive business practices affect- 
ing international trade, and having harmful effects on the expansion of produc- 
tion or trade, and to assist the organization in preventing these practices (art. 
5 (1)). 

(f) It has been urged that the agreement would impose unequal burdens on 
the United States and other possible signatories. Such inequality of law exists 
now, in that our antitrust laws are far more developed in concept, and far more 
vigorously enforced, than the comparable law of any other country. One of the 
main purposes of the proposed agreement, through the provision of article 5 (1), 
quoted above, is to reduce that inequality by the gradual influence of experiment 
and experience. The only sound way to attack such “discrimination” as the 
present state of world law now imposes on American companies operating abroad 
is the approach of the proposed agreement, which would require other countries 
to bring their law at least to the standard of the agreement, a level which our law 
has long since surpassed. 

(9) Concern has also been expressed lest such an agreement would alter our 
domestic law. The key terms of the agreement, quoted above, make it clear that 
such a concern is not justified. There is no way in which the agreement, if ac- 
cepted, could alter existing law. Snch fears could, of course, be explicitly dealt 
aiso with in the legislative process of acceptance. 

The underlying fact is that while monopolies, cartels, and restrictive business 
practices affecting world trade are a matter of international concern, the present 
state of the law, and the differing economic policies and philosophies on the subject 
which prevail in capitalist countries, make international cooperation, rather than 
international adjudication, the soundest available procedure for tackling the 
problem. 

A majority of the committee attending the meeting in Washington decided to 
Say nothing on the matter. May I respectfully point out that in the present state 
of foreign law on the issue, and the present state of international negotiations 
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for an agreement, a policy of inaction on the part of our Government will be in 
effect a policy of positive action in killing off much that has been slowly and 
laboriously gained by many years of effort. 

Viewing the problem in this context, I believe our committee has been remiss 
in failing to comment on one of the most important inherent limitations of the 
antitrust laws as a means for assuring and protecting a free competitive econ- 
omy in the United States. 


2. FAILURE OF THE REPORT TO COMMENT ON THE ADEQUACY OF 
ENFORCEMENT PROGRAMS 


Except by implication, our report does not answer the key question the Attor- 
ney General put to us: The adequacy of the antitrust laws in relation to the 
competitive process the law is intended to maintain. The tenor of the report is 
that with relatively minor, though important, changes—such as the repeal of 
the Miller-Tydings and McQuire Acts—existing antitrust laws provide a suitable 
basis for a program of preventing and undoing significant restrictions on com- 
petition. So they do, in the main. But the antitrust laws do not enforce them- 
selves; governmental vigilance is necessary to enforce the law by positive action, 
and thus to maintain an atmosphere in which businessmen and their lawyers 
‘an and will undertake the often strenuous task of self-enforcement. 

Thus we have not commented even on the conspicuous failure of the Depart- 
ment of Justice and the Federal Trade Commission to undertake seriously the 
enforcement of section 7 of the Clayton Act. In the midst of a merger move- 
ment raising obvious antitrust questions in almost every day’s newspaper, it is, 
in my view, a defect of the report that we have not urged prompt action in an 
appropriate case to obtain an authoritative clarification of section 7. 

I should go further, and recommend that the Department of Justice and the 
Federal Trade Commission establish regular procedures for drawing on the 
resources of economic analysis and knowledge in selecting cases of the greatest 
possible public importance for prosecution. The enforcement capacity of both 
agencies is necessarily limited. Far too large a share of their meager resources 
is devoted to situations called to their attention by the accident of complaint. 
Such problems must, of course, be dealt with. But the potential contribution of 
the antitrust laws to our economic and social development cannot be realized 
without well-planned enforcement programs. Such programs should rest on a 
careful study of the monopoly problem in the economy, so that a scale of pri- 
orities could be established, and the enforcement energies of the Government 
could be devoted to the antitrust problems which really matter. As the work 
group on economic and legal concepts unanimously concluded: “Monopoly and 
impairment of competition are serious problems in the American economy, and 
justify serious and sustained attack * * *. The profits of monopoly being tempt- 
ing, there will always be a need for vigilance on the part of the Government to 
deal with special cases, local, regional, and national in their scope. Beyond 
these day-to-day issues, however, there is need to keep antitrust pressure at work 
in guiding the general evolution of the economy in a more competitive direction. 
The vigorous and well-planned enforcement of the antitrust laws is of vital 
importance to the political, social, and economic well-being of the people of the 
United States.” 

Yet, recommendations to this effect proposed by the legal and economic con- 
cepts work group were removed from the report, without even the formality of 
a vote. 

Finally, I believe we may be misunderstood with regard to one of the most 
important problems of monopoly in the economy: that of industries consisting 
of, or dominated by a few large sellers or buyers. 

When the Sherman Act was passed, many industries were dominated by single 
large firms, which amounted to monopolies in themselves. That situation has 
largely passed, due in considerable part to the influence of the antitrust laws, 
But today industries dominated by a few large firms often present serious prob- 
lems of public policy, when the economic policies of the dominant firms are co- 
ordinated in a contracompetitive way. Such industries may impose more costly 
wastes on society than single-firm monopolies. The report approves the doctrines 
of substantive law which permit the Government, as in United States v. Para- 
mount Pictures, Inc. (334 U.S. 131 (1948) ) and American Tobacco Co, v. United 
States (828 U. S. 781 (1946) ), to reach situations of oligopoly which offend the 
law. Yet what we say about remedies is likely to be misconstrued. 
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For this reason, I deplore the absence in the report of the following unanimous 
recommendation of the work group on legal and economic concepts: 

“We also believe that the antitrust laws should be enforced not only to pre- 
vent recourse to restrictive practices and arrangements which limit price com- 
petition, or without justification restrict competitive opportunities, but, where 
appropriate, to accomplish structural changes in these industries which approach 
monopoly in their organization and market behavior and satisfy the other stand- 
ards of section 2 of the Sherman Act. In many situations, both under section 1 
and section 2 of the Sherman Act, criminal remedies and even injunctive remedies 
cannot restore competitive conditions ‘in harmony with the law.’ In some in- 
stances a permanent condition in violation of law may have come about as a 
result of mergers or stock purchases; in others departures from the standards 
of the law may readily be accomplished, in view of the small number of sellers 
or buyers in the market. Their prevailing high degree of monopoly power may 
depend upon structural factors, such as the economic effect of vertical integra- 
tion. Where requisite proof of combination exists in such markets, the precedent 
of the Paramount case, firmly based on the conception of the 1911 decree in 
United States v. American Tobacco Co. (221 U. S. 106), points the way to the 
kind of relief which can restore effective competition without denying to society 
the full advantages of large-scale production, or penalizing legitimate business 
and investment interests.” 

Finally, I believe an explanation is in order for the form of this and several 
of my other dissenting or concurring comments in the course of this report. 

I believe it is a commendable accomplishment, in this field of law, to have 
achieved so comprehensive a report with so little dissent, and I believe that the 
cochairmen, their staff, and my colleagues on the committee deserve great credit 
for the spirit, the earnestness and the professional skill with which their task 
has been accomplished. I can see no useful purpose, however, in minimizing 
the genuine disagreements which naturally did emerge in the process of pre- 
paring the document. And I regret that I have been unable to agree with the 
cochairmen and most of the committee members on the undesirability of signed 
statements of concurring and dissenting opinions. As is apparent in this report, 
the committee has preferred not only minimizing disagreement, but confining 
expressions of disagreement to the anonymous form of statements that “some 
members dissent.” Without in any sense criticizing those who may disagree, 
I have felt that in a professional report of this character, members, and espe- 
cially academic members, should take individual responsibility, identified by 
name, for their views, at least on major issues. While there are naturally many 
passages in this report which any one of us would have stated differently, and 
many unnoted minor points on which I do not agree, or do not fully agree, I have 
felt obliged to indicate at least the most important substantive matters on 
which I cannot join in the majority statement. I have also joined, on less 
important points, in several of the anonymous statements of dissent. 


APPENDIx D 
(Automatic Canteen Co. case: Findings, opinions, and orders.) 
UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners: James M. Mead, Chairman, William A. Ayres, Lowell B. Mason, 
John Carson 


IN THE MATTER OF AUTOMATIC CANTEEN COMPANY OF AMERICA, A CORPORATION 
Docket No. 4933 


FINDINGS AS TO THE FACTS AND CONCLUSION 


Pursuant to the provisions of an act of Congress entitled, “An Act to supple- 
ment existing laws against unlawful restraints and monopolies, and for other 
purposes,” approved October 15, 1914 (the Clayton Act), as amended by an act 
of Congress approved June 19, 1936 (the Robinson-Patman Act), and by virtue 
of the authority vested in the Federal Trade Commission by said act, the 
Federal Trade Commission on March 19, 1948, issued and subsequently served 
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its complaint in this proceeding upon the respondent, Automatic Canteen Com 
pany of America, a corporation, charging it with violation of section 3 and of 
subsection (f) of section 2 of said act. After the issuance of said complaint and 
the filing of respondent’s answer thereto, testimony and other evidence in sup 
port of and in opposition to the allegations of said complaint were introduced 
before a trial examiner of the Commission theretofore duly designated by it, 
and said testimony and other evidence were duly recorded and filed in the office 
of the Commission. On February 18, 1949, after the record was closed for the 
taking of testimony, a stipulation was entered into by and between counsel sup 
porting the complaint and respondent and its counsel. By the terms of this 
stipulation it was agreed, among other things, that if the Commission, when it 
reached a decision on the merits in this matter, should decide to issue an order 
to cease and desist and should issue such an order no more broad in scope and 
no more stringent in its provisions than the proposed order attached to, and 
made a part of, said stipulation, the Commission might proceed upon the record 
without further intervening procedure to make its findings as to the facts and 
its conclusion based thereon from the testimony and exhibits theretofore intro 
duced and admitted, and enter its order requiring the respondent to cease and 
desist from the acts, practices, and methods complained of after it had made its 
decision upon pending appeals from rulings of the trial examiner and after the 
trial examiner had closed the record and filed his recommended decision. The 
Commission accepted and approved this stipulation on March 2, 1949. On May 5, 
1949, it rendered its decision upon the aforesaid appeals from rulings of the trial 
examiner. The trial examiner closed the record on July 15, 1949, and filed his 
recommended decision on August 16, 1949. 

Thereafter, this proceeding regularly came on for final hearing before the 
Commission upon the complaint, the answer thereto, testimony and other evi- 
dence, the accepted and approved stipulation, and the recommended decision of 
the trial examiner and exceptions thereto (no briefs having been filed and oral 
argument not having been requested, according to the terms of the stipulation) ; 
and the Commission, having duly considered the matter and being now fully ad- 
vised in the premises, makes this its findings as to the facts and its conclusion 
drawn therefrom : 


FINDINGS AS TO THE FACTS 


Paragraph 1: Respondent, Automatic Canteen Company of America, is a cor- 
poration organized and existing under and by virtue of the laws of the State 
of Delaware, with its principal office and place of business located at 222 West 
North Bank Street, Chicago, Ill. 

Paragraph 2: (a) The respondent is now, and since June 19, 1936, has been, 
engaged in the business of purchasing candy, gum, nuts, and other confectionery 
products from the producers thereof and in the resale of these products directly 
through automatic vending machines and to various persons, firms, or corpora- 
tions known as “canteen distributors.” These canteen distributors in turn resell 
the same merchandise to the public by means of automatic vending machines 
leased from the respondent and located in offices, factories, and other commercial 
establishments. The respondent has also been engaged in the development, ac- 
quisition, ownership, operation and leasing of automatic coin-operated vending 
machines which are designed to, and do, dispense candy, gum, nuts, and other 
confectionery products to purchasers for consumption at the point of purchase. 

(b) The respondent, for nearly 20 years last past, has been engaged in pur- 
chasing nationally known candy and confectionery products of standard weight 
and quality from many manufacturers and producers located in various States 
and reselling them principally as a wholesaler, to lessees of its automatic vending 
machines. In carrying out this function, it is, and has been, principally engaged 
as a wholesaler of candy, gum, nuts, and other confectionery products. The auto- 
matic vending machines operated by its customers were leased by it to various 
persons, firms, and corporations called “canteen distributors,” who operate and 
have operated these machines as independent contractors in territories specifi- 
cally described and set out by the respondent, throughout the several States of the 
United States. The respondent owns a substantial number of such leased ma- 
chines located in many States and used within each of the territorial limits spe- 
‘cifically defined and circumscribed by it. The lessees of respondent’s automatic 
vending machines, hereinafter referred to as “distributors,” have been, and are, 
its sole customers for the products it purchases and sells as a wholesaler. The 
number of such distributors has varied from time to time, but as of January 11, 
1946, there were 83 such distributors operating automatic vending machines in 
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112 separate territories located in 33 States and in the District of Columbia. Prior 
to April 12, 1942, respondent operated a retail division of its own, through which 
it sold merchandise through automatic vending machines in northern Illinois, 
including the metropolitan area of Chicago. 

Paragraph 3. (a) As a part of respondent's primary function in merchandis- 
ing candy, gum, nuts, and other confectionary products, it has spent considerable 
time and effort in developing the possibility of automatically retailing these and 
other items through leased vending machines. Upon its incorporation in 1931, 
respondent acquired from Chicago Automatic Canteen Co. and the Canteen Co. 
a small number of standard candy canteens designed to deliver candy bars 
through a single mechanism. Different sizes and shapes of bars could be placed 
iu this type of canteen, but the customer had no choice in purchasing merchandise 
placed therein and was compelled to accept the kind of candy bar delivered in 
response to the deposit of his coin. Respondent continued to purchase this type 
of automatic vending machine for about 3 years, at the end of which time it 
owned approximately 40,000. 

(b) In 1935 respondent developed a selective candy canteen, which gradually 
replaced the standard canteens in the hands of its distributors. This selective 
cundy canteen consisted of a machine having 5 columns installed in a cabinet, 
which permitted the customer to select 5 kinds of candy bars. By means of dis- 
pluy windows in each column, the customer was enabled to observe samples of 
these bars. On January 11, 1946, there had been manufactured for respondent a 
total of 91,217 selective candy canteens, of which the respondent then owned 
approximately 87,750. Substantially all canteens or automatic vending machines 
for all types of products are in the possession of respondent’s distributors through 
the operation of a lease agreement between respondent and these distributors. 

(c) Beginning in the year 1982 respondent introduced the standard gum can- 
teen operated on the same principle as the standard candy canteen. In 1938 
respondent arranged for the manufacture of a selective gum canteen which it had 
previously designed. This canteen permitted the selection of five kinds of flavors 
of gum. On January 11, 1946, respondent had purchased a total of approximately 
54,941 selective gum canteens, of which it then owned approximately 52,000. 

(d@) In 1935 respondent added a coin or automatic vending machine for the 
dispensing of peanuts and other types of nuts. This machine consisted primarily 
of a glass bowl mounted on a vending device. Respondent has purchased approxi- 
mately 42,249 such machines, and on January 11, 1946, owned approximately 
36,500. In 1938 it introduced a selective nut canteen, which gradually replaced 
the glass-bowl type and offered the customer a choice of two varieties of nuts. On 
January 11, 1946, it had purchased approximately 45,248 such machines of which 
it then owned approximately 43,000. 

(e) Respondent does not own or control any manufacturing facilities and has 
never manufactured any of its vending machines. It purchases them under con- 
tract from manufacturers. The number of machines manufactured for respondent 
prior to January 11, 1946, the original replacement value fixed by it in its con- 
tracts with distributors, and the number estimated to be owned as of January 11, 
1946, are summarized in the following table: 


Number of 

machines Replacement Number 

(canteens) value owned by 
manufactured respondent 


kd , Ss ee ae o ‘ 40, 000 $13. 50 _—_— 


Selective candy 91, 217 45. 00-50. 00 87, 750 
ee es ase i 30, 013 5.00 10. 900 
BOTS Gln. 8. = eee oe nn penn cae . 54, 941 10.00 52 000 
Paierd wie Com) 5 sss i sl ke 42, 249 5. 00 36, 500) 
Selective nut-.-------.--------------------------- eo 45, 243 | 10.00 | 43000 


Total canteens... --.----------------------------- 303, 663 114.75 | 230, 150 


1 Average. 


Paragraph 4: (a@) Respondent maintains, and at all times mentioned herein 
has maintained, a course of trade in commerce among and between the various 
States of the United States and in the District of Columbia. 

(1) In the course and conduct of its business in the purchase and resale of 
candy, gum, nuts, and other confectionery products since June 19, 1936, respond- 
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ent has caused said products to be shipped from its principal place of business 
in the State of Illinois or from the various places of business of its suppliers to 
ts warehouses or to its distributors at their respective points of location in var 
ious other States of the United States and in the District of Columbia. 

(2) In earrying on its business in the leasing and licensing of automatic vend- 
ing machines, respondent has caused said machines, when leased, to be shipped 
and transported from its principal place of business in the State of Illinois or 
from the places of manufacture of such machines located in several other States 
of the United States to the points of location of its respective distributors or to 
its places of business located in other States of the United States and in the Dis 
trict of Columbia. 

Paragraph 5: Respondent’s largest distributor as of January 11, 1946, con- 
sisted of a partnership known as the Canteen Company, which was principally 
owned by Nathaniel Leverone, chairman of the board of directors of the respond- 
ent company, and his brother, L. E. Leverone, its president. This partnership 
operated as a canteen distributor in 17 territories, and its volume of business for 
the 5 fiscal years prior to January 11, 1946, accounted for 24.7 percent of the total 
retail sales reported by all canteen distributors during that period. This dis 
tributor operated automatic vending machines in 17 cities located in 9 States and 
in the District of Columbia. Another large distributor operated under the name 
“Canteen Service Co.” This was a corporation organized on September 29, 
1945, and succeeded a partnership of the same name in which the Leverone 
brothers were the only partners. The majority of the stock of this corporation 
was owned by these brothers. It operated principally in Cook County, Ill, and 
embraced the greater metropolitan area of Chicago and some other parts of the 
county. For the fiscal year ending September 29, 1945, its retail sales amounted 
to 10.06 percent of all retail sales reported by respondent’s canteen distributors 
Both the Canteen Service Co. and the Canteen Co. occupied offices at the same 
location as the respondent and shared, on a proportionate basis, in the expenses 
of rental, accounting, clerical, and other services rendered. 

Paragraph 6: (a) Through the use of contracts between respondent and its 
distributors or lessees, respondent leased automatic vending machines to said 
distributors for varied specified periods of time and required them to purchase 
all merchandise sold in said machines solely from it. These lease agreements, 
among other things, provided that said distributors or lessees would not buy, 
use, or deal with the products supplied by any other seller or supplier, or any 
competitor of the respondent. Said agreements further provided that the dis- 
tributors or lessees of the vending machines leased from respondent would not 
acquire, manufacture, own, hold, locate, use, operate, lease, or otherwise deal 
with any automatic vending machine not sold, licensed, or leased by respondent 
or otherwise acquired from it. 

(b) The provision of the aforesaid contract dealing with the purchase of 
merchandise by the distributor is as follows: 

“The distributor, further in consideration of the leasing of the aforesaid 
canteens, does hereby covenant and agree that it will order and purchase from 
the company all candy, confections, gum, peanuts, and other merchandise (of 
the kind or type which may from time to time be carried by the company as 
hereinafter specified) which the distributor may require throughout the period 
of this agreement, for resale by means of the canteens leased hereunder, at the 
price and upon the terms hereinafter in this article specified.” 

(c) The provision of the contract with respect to the sale of merchandise 
required : 

“That the distributor shall not use or sell, or cause or permit to be used or 
sold, any merchandise purchased by the distributor from the company here- 
under in any automatic vending machine other than the canteens leased by 
the distributor hereunder; that the distributor shall not sell or offer to sell 
any merchandise purchased hereunder except by means of the canteens leased 
hereunder; and that the distributor shall not use or sell or attempt to use or 
offer to sell in or by means of any canteen leased hereunder any merchandise 
other than that purchased by the distributor from the company hereunder.” 

(d) The provision dealing with the leasing of the automatic vending machines 
required : 

“That the distributor shall not during the period of this agreement acquire, 
manufacture, own, hold, locate, use, operate, lease, or otherwise deal with any 
automatic vending machine other than the canteens leased to the distributor 
hereunder.” 
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(e) By the terms of said license agreement, respondent’s distributors or 
lessees, upon the termination thereof either by lapse of time or upon the breach 
of any of the conditions specified in paragraphs (b), (c), and (d) above and 
others, were prohibited from owning, licensing, leasing, or dealing in any auto- 
matic vending machine of any kind or character and from selling any merchan- 
dise of any kind or character by means of any automatic vending machine within 
the territory specified by such agreement with the distributor or lessee for a 
period of 5 years. The provisions of the lease agreement covering these condi- 
tions are as follows: 

“1. The distributor expressly covenants and agrees that the distributor shall 
not, at any time during the period of 5 years from and after the date of the termi- 
nation of this agreement (whether by lapse of time or otherwise), directly or 
indirectly, or under any circumstances or conditions whatsoever, own, sell, lease, 
operate or otherwise deal in any automatic vending machine of any kind or char- 
acter, or sell or offer to sell any merchandise of any kind or character by means 
of any type of automatic vending machine, within the territory hereinbefore 
described. 

“2. The distributor further agrees that from and after the date of the termi- 
nation of this agreement (whether by lapse of time or otherwise) the distributor 
shall not, directly or indirectly, employ or use the word ‘canteen’ or the phrase 
‘automatic Canteen’ in or in connection with any business to be conducted by the 
distributor in any other manner.” 

(f) Each of the contracts contained a paragraph providing for its termination 
as follows: 

“Tt is expressly agreed that if the distributor shall, (a) fail or refuse during 
a period of 3 consecutive months to keep, observe and fulfill the terms, covenants, 
and guaranties contained in paragraphs 1, 2, or 3 of article IV hereof; or () the 
distributor shall make default in the performance of any of the other agreements, 
conditions, covenants or terms herein contained and such default shall continue 
for a period of 15 days after written notice thereof from the company to the 
distributor: or (c) if the distributor shall at any time be adjudicated insolvent 
or a bankrupt: or (d) if the distributor shall at any time make a general assign- 
ment for the benefit of creditors or take the benefit of any insolvency act; or (e) 
if a receiver or trustee of the interest of the distributor hereunder shali be 
appointed by a court of competent jurisdiction; or (f) if this agreement or the 
interest of the distributor hereunder shall be transferred or pass to or devolve 
upon any other person, firm, or corporation, except in the manner hereinbefore 
permitted ; then and in each such event, the company shall have the right, with- 
out further notice, to terminate and end this lease and agreement, as well as all 
of the right, title, and interest of the distributor hereunder.” 

(g) By other provisions in said contracts or agreements the distributor guar- 
anteed, throughout the period of operation thereunder, that he would at all 
times maintain on active sales locations a portion of all automatic vending ma- 
chines leased, of each type specified in the agreement as theretofore delivered to 
him, a number equivalent to at least 90 percent of all automatic vending machines 
of the same type owned by respondent and leased by it to all of its distributors 
under the terms of similar agreements. This agreement further provided that 
the distributor would maintain a sales volume through respondent’s automatic 
vending machines and a ratio of automatic vending machines on sales locations 
in proportion to the population of his territory related to the average sales vol- 
ume and ratio of sales location of all Canteen distributors. In the event of 
default in performance by a distributor of this or of any of the other covenants 
or undertakings of said distributor, the respondent was entitled to terminate 
the lease and all of the title and interest of the distributor under the agreement. 

(h) This lease and sale agreement which respondent had with its distributors 
contains a number of miscellaneous provisions and requirements which were 
directly: related to each of the provisions set forth in paragraphs (b) to (9g), 
inclusive. Some of these provided that the distributor follow certain standard 
practice as set out by the respondent and required reports on the conduct of the 
distributor’s business. The distributor was required to purchase all his repair 
parts from the respondent, but the respondent reserved the right to sell, rent, 
locate, and make arrangements for the location, operation, and use of vending 
machines and merchandise to be sold therefrom in the distributor’s territory 
where such machines or the sale of such merchandise involved chain organiza- 
tions. interstate concessionaires, and public utility transportation systems. The 
distributor was prohibited from disposing of his business without the consent of 
the respondent. 
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(i) The basic agreements above referred to were modified from time to time 
primarily due to wartime conditions. Beginning in 1942 the respondent gave 
various distributors permission to make certain direct purchases from local 
jobbers or from certain manufacturers and processors upon payment to it of a 
fee, as rental for use of its automatic vending machines, based upon the amount 
of such purchases. In every instance respondent reserved the right to terminate 
such permission in whole or in part, with or without cause. Beginning on or 
about December 20, 1942, respondent granted permission to its distributors to 
purchase merchandise direct from national manufacturers or suppliers and job- 
bers and to resell the same by means of automatic vending machines, leased by 
the respondent to said distributors on condition that before reselling any type of 
candy bar or other vending machine packaged goods, a sample of such mer- 
chandise would be submitted to the respondent, together with a statement of 
the price to be paid and the quantity, if the purchase was from other than a 
jobber, and further, that on or before the 10th day of each month the distributor 
would furnish the respondent a statement in writing of all candy bars and other 
packaged goods purchased and received during the next-preceding period, to- 
gether with the name and address of each supplier and the price paid. The 
distributor, on or before the 10th of each month, was required to pay to the re- 
spondent 10 cents for each 100 candy bars or other similarly packaged goods 
purchased by such distributor during the next-preceding period. On April 11, 
1942, this payment was increased to 25 cents for each 100 bars. Permission was 
also given these distributors to purchase peanuts and other nuts, as well as 
chewing gum, but similar conditions were imposed with respect to such pur- 
chases. 

Paragraph 7. As an aid in carrying out the full force and effect of the pro- 
visions of its exclusive-dealing contracts described in paragraph 6, the respond- 
ent organized the Swan Candy Co. as its wholly owned subsidiary with identi 
cal officers and located at the same office as respondent. Some of respondent's 
distributors were advised, instructed, or directed to purchase of and pay the 
Swan Candy Co. for all merchandise desired of certain suppliers, while certain 
suppliers of respondent were advised, instructed, or directed to sell to respond- 
ent’s distributors only through the Swan Candy Co. 

Paragraph 8. (a) The effect of the respondent’s exclusive-dealing contracts 
containing the conditions and agreements described herein has been, is, and 
may be to substantially lessen competition or tend to create a monopoly in both 
lines of commerce in which the respondent is engaged, namely, the sale and pur- 
chase of candy, gum, nuts, confectionary products, and other similar packaged 
merchandise suitable for use in automatic vending machines and the develop- 
ment, acquisition, ownership, operation, leasing, licensing, or selling of automatic 
vending machines. 

(b) These execlusive-dealing contracts have resulted in a substantial lessen 
ing of competition between respondent’s suppliers of candy, nuts, confectionary 
products, and other packaged merchandise and their competitors, who have 
been, and are, unable to sell similar products to respondent. This lessening of 
competition tends to create a monopoly in the manufacturers and processors 
who sell such merchandise to the respondent. Competition has also been sub- 
stantially lessened between respondent and its competitors and between re- 
spondent’s distributors and their competitors. Such lessening of competition 
tends to create a monopoly in the respondent and its distributors in the resale 
of the aforesaid products. Several of respondent’s own suppliers who received 
limited orders and many competitors of its suppliers who have been unable 
to sell respondent were, and have been, ready, willing, and able to supply 
respondent’s distributors such products as they have required, and now require, 
for sale through automatic vending machines, but have been prohibited from 
doing so because of the restrictions, conditions, and limitations set forth in 
paragraphs 6 and 7 above. 

(c) Competition has also been substantially lessened between vending-machine 
manufacturers and others who are, and have been, able to sell such machines 
to respondent, and their competitors, who have been able to sell only to other 
vending-machine purchasers, which tends to create a monopoly in the vending- 
machine manufacturers and suppliers who sell such machines or parts to the 
respondent. From time to time one or more manufacturers of automatic vend- 
ing machines have been, and are now, ready, willing, and able to supply respondent 
or its distributors with such machines and would have supplied them had it 
not been for the restrictions, conditions, and limitations set out in paragraph 6 
and 7. These vending-machine manufacturers have generally refrained from 
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attempting to sell their machines to respondent’s distributors. Where such sales 
have been attempted, expensive litigation, trouble, and loss have resulted to each 
vending-machine manufacturer or the respondent’s distributor to whom said 
manufacturer was attempting to make a sale. For this reason, respondent's 
distributors have generally refrained from using or dealing in automatic vend- 
ing machines of any person, firm, or corporation other than respondent and have 
generally complied with the terms of the contracts existing between them and 
the respondent with respect to such purchases. 

Paragraph 9. (a) In the course and conduct of its business since June 19, 
1936, the respondent has knowingly induced, and knowingly received, lower prices 
from the suppliers from whom it purchased candy, gum, nuts, food, and other 
confectionary products than the prices paid by respondent’s competitors from 
the same manufacturers and suppliers for products of like grade and quality. 
The prices paid by respondent to various sellers and suppliers of such products 
have consistently ranged from slightly less than 1.2 percent to slightly more 
than 33 percent lower than the prices paid by respondent’s competitors for 
products of like grade and quality. Those sellers generally pack candy bars 
and other confectionary products designed to retail at 5 cents per bar in boxes 
or cartons containing 100, 60, and 24 such bars. Their standard or usual prices 
for such boxes or cartons when sold to most of respondent’s competitors between 
1936 and 1942 were $2.50, $1.50, and 64 cents, respectively, while thereafter such 
prices increased generally to $2.65, $1.60, and 6S cents, respectively. Respondent, 
purchasing candy bars and other confectionary products of like grade and quality 
from the same sellers, principally in boxes er cartons of 100 bars, between 1936 
and 1942, paid prices ranging from $1.95 to $2.25 per box and thereafter vaid 
prices ranging from $2 to $2.62 per box. Respondent has been, and is now, 
receiving such price differentials from approximately 80 of its 115 suppliers. 

(b) The aforesaid prices and price differentials vary from sel'er to seller ani 
from product to product of the same seller. Typical and illustrative of these 
differentiais and the different prices paid are the following: The Euclid Candy 
Company of Illinois, Inc., during 1938 sold its Jumbo, Love Nest, and Melt Away 
candy bars to respondent in 190-count boxes at $2 per box, while selling them to 
respondent’s competitors at $2.50 per box. In 1939 this company sold its Jumbo 
bars to respondent at $2 per box, its Cowboy and Big Game bars at $1.95, while 
se'ling these identical products to other customers at $2.50. In 1940 it sold its 
Rusty and Cowboy bars in 190-count packages to respondent at $1.95, while selling 
them to other customers at $2.50. In 1941 it sold its Cowboy, Dolly Dimple, Four 
Star, Victory, and Jumbo bars to respondent in 100-count p»ckages at $1.95, while 
selling them to respondent’s competitors at $2.50. In 1942 this company sold its 
Jumbo, Dolly Dimple, Cowboy, and Four Star bars in 100-count to respondent 
at $2 per box, while selling these same bars in the same count to respondent's 
competitors at $2.65. In 1943 this firm sold its Dolly Dimple, Jumbo, and Four 
Star bars in 100-connt boxes to respondent at $2.15 and to respondent’s competi- 
tors at $2.65. In 1945 and 1946 this firm sold its Love Nest bars to resnondent 
at $2.62 in 100-count packages, while selling them to resnpondent’s competitors 
at $2.65. All sales by this firm to respondent were made f. 0. b. Chicago, while 
sale to other customers were made on a delivered basis. During 1938, 1939, and 
1949, the George Zieg'er Co. sold its Big Swing and Giant candy bars in 100-count 
te the respondent at $2.05. while selling them to respondent’s competitors at $2.10 
In 1942 this company sold its Mounties bars in 100-count packages to respondent 
at $2.10, while sales to its competitors were made at $2.45. In 1947 the F. W 
Washburn Candy Corp. sold its peanut bars in 100-count boxes to respondent at 
$2.80 per box. while selling said bars to respondent’s competitors at $2.85 in 
100-count packages. This same company during 1939, 1940, and 1941 sold its 
eoconut bars to respondent in 100-count boxes at $1.85, while it sold the identical 
product in the same count to respondent’s competitors at $2.10. Lyden’s. Inc.. 
in 1939 sold its Fifth Avenne har in 100-count packages to respondent at $2.20 
per box, while selling the same product to some of its competitors at $2.25 per 
box and to other such competitors at $2.50 per box. 

(c) Respondent made no attempt to show that any of the price differentials 
received from these or other suppliers make only due allowance for differences 
in cost of manufacture, sale, or delivery resulting from the differing methods or 
quantities in which such products were to the respondent sold or delivered. 

(ad) The price differences herein described constitute discriminations in price 
between purchasers of commodities of like grade and quality who have heen, and 
are, either competitively engaged with each other in the sale and distribution 
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f such commodities or whose ultimate purchasers or customers have been, and 
are, SO engaged. 

(e) The respondent's gross profits on candy, nuts, gum, and other confection- 
ery products were composed almost entirely of preierential discounts which 
ii exacted from its suppliers. For example, the Wm. Wrigley, Jr., Co. sold the 
respondent $8,823,728.83 worth of gum from 1937 to 1945, inclusive, at 38 cents per 
hundred sticks. Respondent sold this gum to its distributors at 56 cents per 
hundred, which resulted in a markup of approximately 46 percent above the pur- 
chase price and permitted the respondent a gross profit of approximately 
§4,091,386.58. Other customers competing with respondent or its distributors 
paid the Wrigley Co. 55 cents per hundred sticks, or approximately $12,771,240 
for the same quantity of gum of the same grade and quality, which amounts to 
$3,947,471.57, or approximately 44 percent more than the respondent paid for 
the same gum. Of the $4,091,386.58 gross profit resulting from the sale of 
Wrigley’s gui alone in the years 1937 to 1945, inclusive, $3,947,471.57, or approx- 
imately 96 percent, consisted of the difference between what others paid and 
the lower or preferential price which was granted to the respondent by the 
Wrigley Co. during those years. 

aragraph 10: (a) The respondent or its distributors have been, and are, 
actively engaged in competition in commerce with vending-machine manufac- 
turers or operators, jobbers, and retailers in performing the function of pur- 
chasing and reselling candy, gum, nuts, and other contectionery products; in 
developing, owning, designing, and improving coin-operated vending machines; 
in developing and finding suitable locations for such machines; and in the opera- 
tion thereof. In the same trade areas in which there have been, and are, located 
automatic vending machines owned by respondent and operated by its distrib- 
utors in factories, theaters, office buildings, oil stations, etc., there have been, 
and are, also located other automatic vending machines operated by other cus- 
tomers O© respondent’s suppliers, as well as factory canteens, candy and gum 
counters, confectionery wagons, restaurants, grocery stores, and other retail 
outlets distributing merchandise of like grade and quality in competition with 
the respondent or its distributors. Manufacturers of candy, gum, nuts, and 
other confectionery products compete in the sale of these products to these vari- 
ous retail outlets and in selling to wholesalers and jobbers who resell these 
products to other retail outlets. In the same trade area and in the same localities 
in which there have been, and are located automatic vending machines of respond- 
ent, there have been, and are, also located wholesalers and jobbers who have 
purchased, and now purchase, the same merchandise for resale to vending- 
machine operators competing with the respondent or its distributors. Said whole- 
salers and jobbers have sold, and now sell, the same products to other retail 
outlets who compete with respondent or its distributors. These wholesalers and 
jobbers also compete between and among themselves in the resale of these 
products to retail outlets, including competing vending-machine operators. 

(b) Manufacturers of coin-operated automatic vending machines have been, 
and are now, actively competing with each other and with the respondent in the 
development, design, perfection, repair, and placement of these machines in suit- 
able locations and in otherwise assisting their vending-machine customers to pro- 
cure supplies and operate vending machines in order to compete with respondent 
or its distributors. 

Paragraph 11: (a) The effect of the price discriminations hereinbefore set 
forth has been, and may be, substantially to lessen competition and tend to 
create a monopoly in the manufacture, sale, and purchase of candy, gum, nuts, 
confectionery products, or other packaged goods suitable for use in coin-op 
erated vending machines, and in the manufacture, development, acquisition, 
ownership, operation, leasing, licensing, or selling of automatic vending ma- 
chines suitable for vending said products; and to injure, destroy, or prevent 
competition between manufacturers and processors of the aforesaid products 
who grant respondent lower prices and those manufacturers and processors 
who do not grant such discriminatory prices, between respondent and vending- 
machine operators who do not receive the benefit of the lower prices received 
by respondent, between respondent and candy jobbers and wholesalers who do 
not receive the benefit of such discriminatory prices, between respondent and 
other retailers of candy, gum, nuts, and other confectionery products who do 
not receive the benefit of the lower prices granted respondent, and between 
those manufacturers of automatic vending machines who supply respondent 
and its distributors and those who do not supply them with such machines. 
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(b) Competition among the manufacturers and jobbers of candy, gum, nuts, 
and other confectionery products is, and has been, such that any differential o; 
discrimination in the price of these products of like grade and quality may 
result in a substantial diversion of business to those manufacturers and jobbers 
who grant such differential or discrimination and substantially reduce the sales 
ef those manufacturers and jobbers who do not grant them. Thus, the effect 
of any discrimination in price may be to injure, destroy, or prevent competition 
between those manufacturers and processors of candy, gum, nuts, and other 
confectionery products who grant respondent lower prices and those manufa 
turers and processors who do not grant discriminatory prices, and between re- 
spondent and wholesalers or jobbers of such products who do not receive the 
benefit of discriminatory prices. 

‘c) Manufacturers and processors who have been, and are, unable to sell their 
products at the lower prices demanded by respondent have suffered a loss of 
business as a result of decreased sales and profits. Their sales of candy, gum, 
nuts, and other confectionery products have been reduced where such sales are 
made to vending-machines operators, jobbers, and retailers who compete with 
respondent or its distributors in the sale of such products in the same trade areas. 
Vending-machine operators who are, and have been, unable to obtain the low 
prices granted respondent have suffered reduced profits and the loss of vending- 
machine locations in many instances, resulting in decreased sales by them. The 
lower prices granted respondent have enabled it and its distributors to earn 
greater profits, provide more adequate facilities, give better services, and pay a 
higher rate of commission for preferred locations. From the increase in income 
resulting from the lower prices received on merchandise purchased, respondent 
has been able to create departments for accounting, new business, sales, opera- 
tions, and engineering, and a traffic or product division, all primarily used for 
the benefit, aid, and assistance of its distributors. Competition between re- 
spondent’s distributors and other vending-machine operators for locations in 
which to place automatic vending machines has been, and is, very intense and 
has been, and is now, generally determined by the highest rental bid or the type 
of service rendered. The principal basis of competition by vending-machine 
operators is obtaining locations in which to place their machines. By means of 
the additional income which has accrued to the respondent because of the lower 
prices granted it, through which respondent rendered special services to its dis- 
tributors, said distributors were enabled to offer larger commissions to obtain 
locations for their machines, which other vending-machine operators were unable 
to meet or which they were forced to meet at a definite decrease in sales and 
profits. The average commission granted for locations of automatic vending ma- 
ehines has been 10 percent. However, higher commissions were granted in some 
eases by respondent’s distributors for the purpose of obtaining competitive loca- 
tions. In many of such instances competing vending-machine operators were 
forced to remove their machines from various locations as a result of the higher 
commissions paid by respondent’s distributors. Candy jobbers and wholesalers 
have been, and are, adversely affected by competitive sales of respondent’s prod- 
ucts in their local territories. Jobbers have been, and are now, unable to sell 
eandy, gum, nuts, and other confectionery products to respondent’s distributors 
who receive the ultimate benefit of respondent’s lower prices through the medium 
of additional services and aids, which have enabled these distributors to replace 
other retail outlets. Because of the price advantage received by respondent, it 
and its distributors have been, and are now, able to procure more and better 
vending-machine locations, which substantially reduces the business of com- 
peting vending-machine operators who ordinarily purchase their merchandise 
from jobbers, again resulting in a loss of business to candy jobbers and 
wholesalers. 

(ad) Retailers other than vending-machine operators competing with re- 
spondent and its distributors have suffered a loss of sales or detraction of trade 
in the neighborhood where said distributors were able to place their vending ma- 
chines. Because of the decreased sales on the part of vending-machine operators 
competing with the respondent and its distributors, manufacturers engaged in 
selling or leasing these machines to such operators have been either forced to re- 
duce their sales of such machines or have been required to increase their services 
and expenses in competing with the respondent or its distributors. 

Paragraph 12. (a) Respondent, since its incorporation in 1931, and particu- 
larly since 1936, has enjoyed a rapid growth in business and attained a dominant 
position in the sale and distribution of candy, gum, nuts, and other confectionery 
products through and by means of automatic vending machines. Such expan- 
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sion has been primarily due to the exclusive-dealing contracts heretofore de 
scribed and the reception of lower prices as set out herein. The following illus- 
trates respondent’s growth in merchandise sales, canteen rentals, and net in- 
come for the years 1936-45, inclusive: 


Net income 


Rentals and Dividends 


Fiscal year ending on or about | Merchandise | ‘Osher oner- paid on 

Sept. 30 sales atin ei Before Fed- common 

g eral income For year stock 
taxes 

MOR 2s anne e af $1, 937, 117 $127, 273 $235, 635 $202, 223 $9, 884 
1937. _ - ae 3, 573, 098 255, 151 421, 152 354, 152 385, 405 
1938 __ - 3, 697, 104 306, 126 382, 048 318, 048 269, 584 
We asi ; 4, 565, 704 | 413, 693 514, 204 | 424, 378 15%, 006 
1940... ; 6, 139, 442 | 469, 187 874, 185 717, 185 273, 959 
iar we . 9, 065, 727 | 650, 625 1, 200, 273 840, 273 376, 155 
1942... she 14, 706, 508 887, 936 2, 167, 396 829, 896 313, 252 
Wt aat eesvecehwe ‘ 14, 738, 776 1, 037, 730 1, 741, 395 641, 395 317, 133 
1944___- : = d 14, 253, 547 1, 073, 940 1, 686, 520 602, 020 320, 338 
dint a sanrrtin nein ae 12, 899, 106 879, 970 1, 458, 219 548, 219 321, 067 


(b) Respondeng’s sales of candy bars and other packaged goods increased from 
53,135,000 for the year ending September 30, 1936, to 335,438,000 for the year 
ending September 30, 1942. The number of 1-cent sticks of gum sold by respondent 
for these respective periods amounted to 33,409,000 and 355,332,000, while its sales 
of nuts for the same periods amounted to 808,000 pounds and 6,760,000 pounds, 
respectively. 

’aragraph 13. (a) In the course and conduct of its business since June 19, 
1936, respondent has, through its officers and representatives, knowingly induced 
and knowingly received, and has knowingly sought to induce and receive, the 
differentials in price set forth in paragraph 9 above. Officials of respondent knew 
that many of the prices paid by its competitors were higher than those which 
it sought to induce and did receive. This knowledge was based primarily on the 
common information that items purchased by respondent consisting of the l<ent 
and 5-cent variety goods purchased were standard price items. Sales by most 
suppliers were based on that standard and considered to be common trade infor- 
mation. Variations from the standard price were brought about only by means 
of discounts, free deals, or other promotional aids made available by manufac- 
turers and suppliers. That officials of respondent had knowledge that it was 
inducing and receiving lower prices than those granted to its other customers is 
shown by the following: 

(1) The C. 8. Allen Corp., one of the respondent’s suppliers, on February 13, 
1939, addressed a letter to respondent in which it stated: 

“To show our good will, we are prepared to take a small loss and quote you 
$1.95 C delivered in Chicago, if that will be of any assistance to you.” 

(2) The president of Town Talk, Inc., on March 10, 1948, addressed a letter 
to respondent which reads in part: 

“At all times we have made sales to your company at substantially lower prices 
than we made to other companies and also at substantially lower prices than our 
celing price.” 

(3) By letter of April 13, 1943, the George Ziegler Candy Co. sent the respon- 
dent a month-to-month summary of the prices at which it had sold its candy bars 
to its jobber and other customers for a period of 3 years. Said prices are all 
above those which respondent paid for the identical bars of candy purchased 
from this supplier. 

(4) On February 20, 1937, W. F. Schrafft & Sons Corp. addressed a letter to 
the respondent which reads in part: 

“The superior quality of the materials used in the manufacture of our products, 
our rigid adherence to established standards, combined with the unusual precau- 
tions we take to insure uniform quality, will not permit of our meeting the lower 
prices quoted by other bar manufacturers, as indicated by your letter, * * *. 


“* * * we have always refrained from taking any business on which a legitimate 
profit cannot be secured. On that basis the price we have made is the very 
lowest which we are able to offer.” 
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(b) Respondent used various methods to induce its suppliers to grant discrim 
inatory prices. One of these was to inform prospective suppliers of the prices 
and terms of sale which would be acceptable to the respondent without considera- 
tion or inquiry as to whether such supplier could justify such a price on a cost 
basis or whether it was being offered to other customers of the supplier. At 
other times the respondent refused to buy unless the price to it was reduced 
below prices at which the particular supplier sold the same merchandise to others, 
In other instances respondent sought to explain to the prospective supplier that 
certain alleged savings would accrue to the suppliers in selling to respondent or 
that certain elements of the supplier’s cost could be eliminated, which would, in 
respondent’s opinion, justify a lower price. In carrying out this form of induce- 
ment, respondent would advise a supplier or prospective supplier of the price 
which it considered “standard price.” In letters written to the Curtiss Candy 
Co., on November 15, 1939, and to W. F. Schrafft & Sons Corp. on February 15, 
1937, respondent summarized alleged savings to these companies as follows: 





| | 
Alleged savings | Curtiss Co. | Schrafft Corp. 





Percent Percent 


(1) Freight savings of__--. 

(2) Sales cost savings of..............--- 
(3) 24-count cartons savings of_.....______-- 
(4) Return and allowances savings of ---__-_- 
(5) Free deals and samples savings of-_____- 
(6) Shipping containers savings of- -_----- 


ee NR is bs witcain es 


tespondent advised these companies that such alleged savings could be made 
because of the method by which respondent made purchases and because certain 
services could be eliminated in selling to it. 


CONCLUSION 


The acts and practices of the respondent as herein found of entering into con- 
tracts with its various distributors for the leasing of vending machines and the 
purchase of candy, gum, nuts, or other confectionary products to be sold through 
these same machines on the condition and with the agreement and understanding 
that such distributors should not lease, operate, or in any way use vending ma- 
chines obtained from any other source than the respondent and that such dis- 
tributors should not purchase for resale through said vending machines leased 
from the respondent any candy, gum, nuts, or other confectionary products except 
such products as were sold to the distributor by the respondent, constitute a 
violation of section 3 of the act of Congress approved October 14, 1914, entitled 
“An act to supplement existing laws against unlawful restraints and monopolies, 
and for other purposes” (the Clayton Act). 

The acts and practices of the respondent in knowingly inducing and receiving 
discriminations in the prices of candy, gum, nuts, and other confectionary items 
of the 1-cent and 5-cent variety and other products suitable for sale in vending 
machines, purchased by it from various manufacturers and processors, which 
have the effect herein found, constitute a violation of the provisions of section 
2 (f) of an act of Congress entitled “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes” (the Clayton Act), 
as amended by an act of Congress approved June 19, 1936 (Robinson-Patman 
Act). 

By the Commission. 

[SEAL] Jas. M. Mean, Chairman. 

Issued: June 6, 1950. 

Attest : 


D. C. DANIEL, Secretary. 
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UNITED STATES OF AMERICA 


BEFORE FEDERAL TRADE COMMISSION 


Commissioners: James M. Mead, Chairman, William A. Ayres, Lowell B. Mason, 
John Carson 


IN THE MATTER OF AUTOMATIC CANTEEN COMPANY OF AMERICA, A CORPORATION 
Docket No 4933 
ORDER TO CEASE AND DESIS'1 


This proceeding having been heard by the Federal Trade Commission upon the 
complaint of the Commission, the answer of respondent, testimony and other 
evidence in support of and in opposition to the allegations of said complaint taken 
before a trial examiner of the Commission theretofore duly designated by it, a 
stipulation entered into between counsel in support of the complaint and the re- 
spondent and its counsel, and approved and accepted by the Commission, and 
recommended decision of the trial examiner and exceptions thereto (no briefs 
having been filed and oral argument not having been requested according to the 
terms of the stipulation), and the Commission having made its findings as to 
the facts and its conclusion that respondent has violated the provisions of sec- 
tion 3 of an act of Congress entitled, “An act to supplement existing laws against 
unlawful restraints and monopolies, and for other purposes,” approved October 15, 
1914 (the Clayton Act), and subsection (f) of section 2 of said act, as amended 
by an act of Congress approved June 19, 1936 (the Robinson-Patman Act) : 

I. It is ordered that the respondent, Automatic Canteen Company of America, 
a corporation, its officers, agents, representatives, and employees, directly or 
through any corporate or other device, in connection with the leasing, licensing, 
operation, or sale of any automatic vending machine or parts thereof, or in con- 
nection with the offering for sale, sale, or distribution of candy, gum, nuts, or any 
other confectionery product purchased for resale by or through the use of auto- 
matic vending machines, in commerce as “commerce” is defined in the Clayton 
Act, do forthwith cease and desist from: 

A. Entering into, enforcing, continuing in operation or effect, or carrying 
out any contract, agreement, or understanding for the lease or sale of auto- 
matic vending machines or parts therefor, or for the sale of candy, gum, 
nuts, or other confectionery products for use or resale in such machines on 
the condition, agreement, or understanding that any lessee, licensee, operator, 
or purchaser thereof— 

1. Shall not acquire, manufacture, own, hold, locate, use, operate, lease, 
or otherwise deal with any automatic vending machine which is not licensed, 
leased, purchased, or otherwise acquired from respondent or from some 
source authorized by it. 

2. Shall not offer to sell, sell, or cause or permit to be sold any candy, gum, 
nuts, or other confectionery products purchased from respondent other than 
by means of automatic vending machines leased or purchased from it. 

3. Shall not buy for resale, deal with, use, or permit to be used, in auto- 
matic vending machines leased or purchased from respondent, the confee- 
tionery products of any seller or supplier other than respondent. 

4. Shall order and purchase exclusively from respondent all confectionery 
products offered for resale by means of automatic vending machines leased 
or purchased from respondent. 

Provided, however, That nothing contained in the preceding paragraphs num- 
bered 1 through 4 shall be construed as prohibiting respondent from entering 
into any contract, agreement, or understanding with any lessee, licensee, pur- 
chaser, or distributor of its automatic vending machines which provides for 
payment to the respondent of such compensation as it may desire for the use of 
its automatic vending machines, for services rendered, for protection of quality 
and salability of products sold through its said vending machines, or provides 
for protection of respondent’s franchise territories and distribution, of its good- 
will and trade name, of its rental and additional income, of the development and 
retention of its business in its distributors’ territory, and of the public, when 
none of such provisions are in conflict with the prohibitions set forth herein. 

II. It is further ordered that respondent, Automatic Canteen Company of 
America, a corporation, its officers, agents, representatives, and employees, in 
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connection with the offering to purchase or purchase of any candy, gum, nuts, 
or other confectionery products of any nature in commerce, as “commerce” is 
defined in the Clayton Act, do forthwith cease and desist from: 

A. Knowingly inducing or Knowingly receiving or accepting any dis- 
crimination in the price of such products, by directly or indirectly inducing, 
receiving, or accepting a net price from any seller known by respondent or 
its representatives to be below the net price at which said products of like 
grade and quality are being sold by such seller to other customers, where 
the seller is competing with any other seller for respondent’s business, or 
where respondent is competing with other customers of the seller; provided, 
however, that the foregoing shall not be construed to preclude the respondent 
from defending any alleged violation of this order by showing that a lower 
net price received or accepted from any seller makes only the allowance for 
differences in the cost of manufacture, sale, or delivery resulting from the 
differing methods or quantities in which such commodities are by such seller 
sold or delivered to respondent. 

For the purpose of determining “net price” under the terms of this order, there 
shall be taken into account discounts, rebates, allowances, deductions, or other 
terms and conditions of sale by which net prices are affected. 

III. It is further ordered that the respondent shall, within 60 days after 
service upon it of this order, file with the Commission a report in writing, setting 
forth in detail the manner and form in which it has complied with this order. 

By the Commission. 

[SEAL] D. C. DANIEL, Secretary. 

Issued: June 6, 1950. 

“Opinion by Commissioner Mason, concurred in by Commissioners Ayres, 
Carson, and Mead” is attached. 


OPINION By COMMISSIONER MASON, CONCURRED IN BY COMMISSIONERS AYEBS, 
CARSON, AND MEAD IN THE MATTER OF AUTOMATIC CANTEEN COMPANY OF 
AMERICA, A CORPORATION 


Docket No. 4933 


This matter regularly came on before the Commission for final consideration 
on its merits. The complaint herein was issued on March 19, 1948. It charged 
respondent, Automatic Canteen Company of America, a corporation, with vio- 
lation of section 3 of the Clayton Act through the use of certain exclusive dealing 
contracts employed in leasing automatic vending machines in commerce, which 
machines were designed for the retail sale of candy, gum, nuts, and other con- 
fectionary products, and through the use of such contracts in connection with 
the sale and distribution of such products in commerce. It also charged re- 
spondent with violation of subsection (f) of section 2 of said act as amended by 
the Robinson-Patman Act through knowingly inducing and receiving price dis- 
criminations in connection with the purchase of candy, gum, nuts, and other 
confectionary products in commerce. Respondent, in its answer, filed May 11, 
1943, denied the material allegations of the complaint. Through a series of 
delays, caused primarily by wartime conditions, a trial examiner was not ap- 
pointed until May 26, 1946, at which time the first hearing was ordered to begin 
on June 26, 1946. Thereafter, a number of hearings were held at various points 
throughout the United States, and the last witness was examined on July 3, 
1947. During these hearings, more than 7,000 pages of testimony and 6,000 
exhibits were introduced into the record as evidence. 

The complaint listed 14 candy manufacturers as representative of those sellers 
from whom respondent was alleged to have knowingly induced and received dis- 
criminations in price. Records or summaries of records of the prices at which 
more than 75 such manufacturers sold their candy, gum, nuts, and other con- 
fectionary products covering a period of 10 years were obtained by subpena 
and introduced into evidence. The Commission is concerned with enforcement 
of the laws administered by it through the medium of orders to cease and desist. 
Competent proof of one or more violations would, in ordinary circumstances, 
be sufficient to establish a factual basis for such an order. The record in this 
case does not disclose the reason for such a plethora of cumulative evidence as 
was adduced by Government counsel in the instant matter. Neither harassment 
of litigants nor the waste of Government funds in needless reiteration through 
cumulative evidence should be countenanced, nor does it seem that it was neces- 
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sary to name 14 sellers as typical of a group from which respondent had induced 
or received discriminations in price, and certainly the records of not more than 
5 of such sellers would have supplied ample evidence of such discriminations 
or price differentials. 

On August 4, 1947, after counsel in support of the complaint had rested his 
case, respondent filed a motion to dismiss, which the Commission denied on 
January 6, 1948. On March 18, 1948, respondent filed a motion before the trial} 
examiner for reconsideration and reversal of 272 previous rulings on the admis- 
sibility of evidence, upon which the trial examiner made his rulings on July 5, 
1948. Thereafter, on August 9, 1948, respondent appealed from these rulings. 
Counsel in support of the complaint filed answer to each of the aforesaid mo- 
tions and appeals, and on July 8, 1948, filed his own motion for reconsideration 
and reversal of certain rulings of the trial examiner, which rulings were appealed 
to the Commission after the trial examiner had rendered his decision with 
respect thereto. While these appeals were under consideration by the Com- 
mission, pending decision and after the record had been closed for the taking 
of testimony, counsel supporting the complaint and respondent and its counsel 
on February 18, 1949, entered into a stipulation, by the terms of which it was 
agreed that if the Commission, when it reached a decision on the merits in this 
proceeding, should decide to issue an order to cease and desist and should issue 
such an order no more broad in scope and no more stringent in its provisions 
than the proposed order attached to, and made a part of, said stipulation, the 
Commission might proceed upon the record, without further intervening pro- 
cedure, to make its findings as to the facts and its conclusion based thereon 
from the testimony and exhibits theretofore introduced and admitted, and enter 
its order requiring respondent to cease and desist from the acts, practices, and 
methods complained of after making its decision upon the pending appeals from 
the rulings of the trial examiner and after the trial examiner had closed the 
record and filed his recommended decision. The Commission accepted and 
approved this stipulation on March 2, 1949, and on May 5, 1949, rendered its 
decision upon the aforesaid appeals from rulings of the trial examiner. The 
trial examiner closed the record on July 15, 1949, and filed his recommended 
decision on August 10, 1949. 

For a number of years respondent has been engaged in the business of pur- 
chasing cancy, gum, nuts, and other confectionary products from approximately 
115 producers thereof and selling them as a wholesaler or jobber to various per- 
sons, firms, and corporations which lease its automatic vending machines and 
which are known as canteen distributors. These distributors resold these prod- 
ucts to the public by means of such machines. Respondent has also been engaged 
in the development, acquisition, ownership, operation, and leasing of automatic 
vending machines. It has occupied a dominant position with respect to these two 
activities. On January 11, 1946, it owned 230,150 candy, nut, and gum vending 
machines, most of which were leased to its 83 distributors located in 112 separate 
territories in 33 States and in the District of Columbia. Sales through such 
machines increased from $1,937,117 for the year ending September 30, 1936, to 
$14,253,547 for the year ending September 30, 1944. 

The contracts under which respondent’s automatic vending machines were 
leased to its distributors provided that said distributors or lessees, during the life 
of such agreement, would order and purchase all merchandise sold in said ma- 
chines solely from respondent; would not use or sell, or cause or permit to be 
sold, any merchandise purchased from respondent in any automatic vending 
machine not leased to the distributor by the respondent; would not use or sell, 
or attempt to use or offer to Sell, in or by means of any automatic vending machine 
leased from respondent, any merchandise not purchased from respondent; and 
would not acquire, manufacture, own, hold, lease, locate, use, operate, or other- 
wise deal with any automatic vending machine other than such machines as were 
leased by respondent. These contracts further provided that for a period of 5 
years from the termination thereof, whether by lapse of time or upon breach of 
certain conditions, distributors or lessees of respondent’s vending machines shouid 
not, directly or indirectly, or under any circumstances or conditions whatsoever, 
own, sell, lease, operate, or otherwise deal in any automatic vending machine of 
any kind or character, or sell or offer to sell any merchandise of any kind or 
character by means of any type of automatic vending machine, within the terri- 
tory described in such contract. 

These exclusive-dealing contracts have affected a substantial volume of business 
in both the leasing, sale, and distribution of vending machines and the sale and 
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distribution of candy, gum, nuts, and other confectionary products. It is appar- 
ent that they entirely foreclosed the sale and leasing of vending machines to 
respondent’s distributors by anyone but respondent and that other sellers and 
suppliers of candy, gum, nuts, and other confectionary products have been com- 
pletely and effectively foreclosed from selling those products to respondent’s dis- 
tributors. Further, respondent’s distributors or the lessees of its vending ma- 
chines have been wholly foreclosed from doing business with any competitor of 
respondent while these contracts have been in effect and for 5 years thereafter. 
In International Salt Co. vy. U. S. (332 U. 8. 392), the court stated that “it is 
unreasonable, per se, to foreclose competitors from any substantial market” and 
held a similar contract to be in violation of section 3 of the Clayton Act, even 
in the absence of evidence that the effect of such a contract may be to substan- 
tially lessen competition or tend to create a monopoly in any line of commerce. 
The record in this proceeding contains an abundance of evidence which proves, 
beyond any reasonable doubt, that the effect of respondent’s exclusive-dealing 
eontracts has been, and may be, to substantially lessen competition or tend to 
create a monopoly in both lines of commerce in which respondent is engaged, 
and the Commission has so found. Such proof more than meets the standard 
laid down in the case of Standard Oil Co. v. U. S. (337 U. S. 293), in which the 
court concluded “that the qualifying clause of section 3 is satisfied by proof that 
competition has been foreclosed in a substantial share of the line of commerce 
affected.” 

Respondent has induced and received discriminations in price from approxi- 
mately 80 of its suppliers of candy, gum, nuts, and other confectionary products 
It has consistently paid these suppliers and sellers from slightly less than 1.2 
percent to slightly more than 33 percent less than its competitors paid the same 
sellers for products of like grade and quality. These price differentia!s or dis- 
eriminations varied from seller to seller and from product to product of the 
same seller. Officers, agents, and representatives of respondent were thorouchly 
aware that such price discriminations were being induced and received. They 
knew the prices at which their suppliers were selling candy, gum, nuts, and other 
eonfectionary products of like grade and quality to other customers, and em 
ployed various means to induce lower prices on purchases by respondent. The 
evidence of record clearly establishes that respondent at times informed prospec- 
tive suppliers of the prices and terms of sale which would be acceptable to it 
without consideration or inquiry as to whether such suppliers could justify such 
a price on a cost basis or whether it was being offered to other customers of the 
supplier. At other times the respondent refused to buy unless the price to it was 
reduced below the prices at which its supplier sold the same merchandise to 
others. In other instances, respondent sought to, and did, persuade its suppliers 
and sellers that they could effect certain savings in freight, sales, cartons, return 
and allowances, free deals and samples, and shipping container costs in selling 
to respondent, and thus could afford to sell to respondent at a net price of 21 to 
27 percent below the price at which products of like grade and quality were being 
sold to respondent’s competitors. 

The evidence of record reveals that any discrimination in the price of candy, 
gum, nuts, and other confectionary products will divert business from any manu- 
facturer or jobber of such pro@ucts who does not grant such price diserimina- 
tions to a manufacturer or jobber who does grant them. Such a condition is 
demonstrated beyond any doubt by respondent’s refusal to buy in most instances 
except where it could induce and receive a discrimination in price. 

The Commission has found from the evidence of record that the effect of price 
discriminations induced and received by respondent has been. and may be, sub- 
stantially to lessen competition and tend to create a monopoly in the manufacture. 
sale, and purchase of candy, gum, nuts, confectionary products, or other packaged 
goods suitable for use in coin-operated vending machines, and in the manufacture. 
development, acquisition, ownership, operation, leasing, licensing, or selling of 
automatic vending machines suitable for vending such products; and to injure, 
destroy, or prevent competition between manufacturers and processors of the 
aforesaid products who granted respondent lower prices and those manufacturers 
and producers who did not grant such discriminatory prices, between respondent 
and vending-machine operators who did not receive the benefit of the lower prices 
received by respondent, between respondent and candy jobbers and wholesalers 
who did not receive the benefit of such discriminatory prices, between respondent 
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und other retailers of candy, gum, nuts, and other confectionary products who 
did not receive the benefit of the lower prices granted respondent, and between 
those manufacturers of automatic vending machines who supplied respondent 
and its distributors and those who did not supply them with such machines. 

Respondent made no attempt to show that the price differentials and dis 
criminations induced and received by it made only due allowance for differences 
in the cost of manufacture, sale, or delivery resulting in the differing methods 
or quantities in which candy, gum, nuts, or other confectionary products were 
sold or delivered to it. The statute places squarely on respondent the burden of 
showing that price differentials are thus justified. In F. T. C. v. Morton Salt Co 

334 U.S. 37), the court said: 

“First, the general rule of statutory construction that the burden of proving 
justification or exemption under a special exception to the prohibitions of a 
statute generally rests on one who claims its benefits, requires that respondent 
undertake this proof under the proviso of section 2 (a). Secondly, section 2 (b) 
of the act specifically imposes the burden of showing justification upon one wh 
is shown to have discriminated in prices.” 

Certainly, the same burden rests upon one who is shown to have knowingly 
induced or received a discrimination in price in violation of subsection (f). 

Respondent made no attempt to rebut the prima facie case herein established 
by showing that the discriminatory prices which it induced and received Were 
granted in good faith to meet equally low prices at which merchandise of like 
grade and quality was being sold to its competitors. Here, again, section 2 (b) 
of the Clayton Act as amended places the burden of making such a showing upon 
the person charged with a violation. In FP. 7. C. v. Staley Mfg. Co. et al. (82 
U. S. 746), the court said: 

“Section 2 (b) does not require the seller to justify price discriminations by 
showing that in fact they met a competitive price. But it does place on the seller 
the burden of showing that the price was made in good faith to meet a com 
petitor’s. The good faith of the discrimination must he shown in the face of the 
fact that the seller is aware that his discrimination is unlawful, unless good 
faith is shown, and in circumstances, which are peculiarly favorable to price 
discrimination abuses. We agree with the Commission that the statute at least 
requires the seller, who was knowingly discriminated in price, to show the 
existence of facts which would lead a reasonable and prudent person to believe 
that the granting of a lower price would in fact meet the equally low price of a 
competitor.” 

In this proceeding the burden of such a showing rests upon respondent, and 
it is unlikely that such proof could be successfully adduced since the evidence 
clearly shows that officers, representatives, and employees of respondent knew 
that the discriminatory prices induced and received by respondent were below 
those prices at which merchandise of like grade and quality was being sold to 
its competitors by the same seller. 

The inhibitions contained in the order to cease and desist issued herewith do 
10 more than prohibit those acts, practices, and methods of respondent which 
are found to violate section 3 of the Clayton Act and section 2 (f) of said act 
as amended by the Robinson-Patman Act, and are confined to those acts, prae- 
tices, and methods alleged in the complaint. Other prohibitions contained in the 
order to which respondent agreed and urged by counsel in support of the com- 
plaint and an additional prohibition recommended by the trial examiner have been 
eliminated after due consideration by the Commissioner, either because the 
evidence of record fails to provide a basis for findings of fact in support thereof 
or because such prohibitions are not required by reasons of the nature of the 
complaint or are without sound basis under the provisions of the statute under 
which this proceeding was initiated. Thus, the order adopted by the Commission 
is not as stringent in its terms or as broad in scope as the order to which respond- 
ent agreed but serves to more properly dispose of the issues raised by the 
pleadings and to more nearly meet the requirements of the statute. 


LOWELL B. Mason. 
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(Federal Trade Commission Docket 4933) 


IN THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT 
October Term, 1951, January Session, 1952 


No. 10239—AvuTOMATIC CANTEEN COMPANY OF AMERICA, PETITIONER, VS. FEDERAL 
TRADE COMMISSION, RESPONDENT 


PETITION FOR REVIEW OF AN ORDER TO CEASE AND DESIST ENTERED BY THE FEDERAL 
TRADE COMMISSION 


January 18, 1952 


Before KERNER, Durry, and LINDLEY, Circuit Judges. 


KERNER, Circuit Judge. Petitioner is engaged in the twofold business of devel- 
oping and leasing automatic vending machines and in the purchase of candy, gum, 
nuts and other confectionery products for resale to its distributors who in turn 
distribute them to the public by means of the vending machines. It seeks review 
of an order of the Federal Trade Commission directing it to cease and desist 
from certain discriminatory practices related to both aspects of its business. 
The Federal Trade Commission, by cross petition, seeks affirmance and enforce- 
ment of the order. 

The complaint was in two counts. Count I charged violation of § 3 of the 
Clayton Act, 15 U. 8S. C. § 14, by the use of exclusive-dealing contracts in the leas- 
ing of the vending machines. Count II charged violation of § 2 (f) of the Clayton 
Act as amended by the Robinson-Patman Act, 15 U. 8S. C. § 18 (f), by knowingly 
inducing and knowingly receiving price discriminations in connection with its 
purchases of gum, nuts and confectionery products in the course of commerce. 
Petitioner’s only answer was a general denial of any violation of the Act as 
charged in either count. At the close of the Commission’s case it moved to dismiss 
the complaint and, upon denial of its motion, it offered no evidence in response. 

The Commission found that petitioner had been for nearly twenty years engaged 
in purchasing nationally known candy and other products of standard weight and 
quality from many manufacturers and producers throughout the country and in 
reselling them, principally as a wholesaler, to lessees of its automatic, coin-oper- 
ated vending machines. It had also been engaged in the development of such 
machines, called canteens, although it did not manufacture them. Its system was 
to lease the machines to “distributors” who became its sole customers for the 
confectionery products in which it dealt. The machines were generally located 
in offices, factories, and other commercial establishments. As of January 1946, 
it owned 230,150 machines which were leased to 83 dstributors located in 112 
separate territories in 33 states and the District of Columbia. Under the terms 
of the lease contracts the distributors bound themselves not to uSe any vending 
machines other than those of petitioner during the term of the contract and for 
five years after termination, not to sell in the machines any products other than 
those purchased from petitioner, and not to sell any such products except in the 
machines. 

The Commission found that the effect of petitioner’s exclusive-dealing contracts 
had been to substantially lessen competition or tend to create a monopoly in both 
lines of commerce in which it was engaged, namely, the sale and purchase of 
packaged merchandise suitable for distribution in automatic vending machines, 
and the dealing in the machines. Thus competition was substantially lessened 
between petitioner’s suppliers and their competitors who were unable to sell to 
petitioner between petitioner and its competitors, and between its distributors 
and their competitors, and this, in turn, tended to create a monopoly in petitioner, 
its distributors, and certain manufacturers and processors. The contracts had a 
similar effect as between petitioner and vending machine manufacturers. 

The Commission found that petitioner had knowingly induced and knowingly 
received lower prices from its suppliers than the prices paid by its competitors 
for similar products; that the prices paid by petitioner were from 1.2% to 33% 
lower than those paid by its competitors; and that it received such differentials 
from about 80 of its 115 suppliers. Petitioner made no attempt to show cost 
justification as to any of these differentials. The Commission further found that 
petitioner had attained a dominant position in the sale and distribution of the 
products it dealt in through and by means of the vending machines, with sales 
















































































REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 299 


through the machines expanding from $1,987,117 in 1936 to $14,253,547 in 1044, 
which expansion the Commission attributed largely to its exclusive-dealing con- 
tracts and its reception of lower prices in the purchase of its goods. 
The Commission concluded that petitioner was guilty of the violation charged 
and accordingly entered its order that petitioner cease and desist : 
1. From entering into, enforcing or continuing in operation the exclusive- 
dealing contracts described, “Provided, however, that nothing contained in 
the preceding paragraphs * * * shall be construed as prohibiting respondent 
from entering into any contract * * * with any lessee * * * which pro- 
vides for payment to the respondent of such compensation as it may desire 

for the use of its automatic vending machines, * * * for protection of quality 
and salability of products sold through its said vending machines, or pro- 
vides for protection of respondent’s franchise territories and distribution, 

of its good will and trade name, of its rental and additional income, of the 
development and retention of its business in its distributors’ territory, and 

of the public, when none of such provisions are in conflict with the prohibi- 
tions set forth herein.” 

2. In connection with the purchase of confectionery products, gum and 

nuts, ‘From Knowingly inducing or knowingly receiving * * * any discrimi- 
nation in the price of such products, by directly or indirectly inducing [or] 
receiving * * * a net price from any seller known by respondent or its rep- 
resentatives to be below the net price at which said products of like grade and 
quality are being sold by such seller to other customers, where the seller is 
competing with any other seller for respondent’s business, or where re- 
spondent is competing with other customers of the seller; provided, how- 


1 ever, that the foregoing shall not be construed to preclude the respondent 
, from defending any alleged violation of this order by showing that a lower 
; net price received or accepted from any seller makes only due allowance for 
differences in the cost of manufacture, sale, or delivery resulting from the 
; differing methods or quantities in which such commodities are by such 
3 seller sold or delivered to respondent.” 
: Petitioner challenges the order as to Count I on the grounds: That it is defec- 
i tive for failure to join petitioner’s lessees as parties, thus destroying valuable 
i contractural rights in their absence; and that the condition that the lessees 
‘ use only petitioner’s merchandise in the canteens is a lawful one. 
" Petitioner analyzes the offending contracts as providing for (1) nominal 
h rental, (2) exclusive territory for distributors, (3) exclusive use of petitioner’s 
s canteens, and (4) exclusive purchases of merchandise from petitioner for use 
e in the canteens, and it contends that destruction of (3) and (4) destroys the 
1 mutuality of the contracts, thereby destroying the contracts and thus stripping 
, the lessees of valuable contract rights and injuriously affecting them in their 
‘ absence. On this point petitioner relies on two decisions of this court, Fruit 
8 Growers’ Express Inc. v. Federal Trade Commission, 274 Fed. 205 (certiorari 
g granted, 257 U. S. 627, and dismissed by stipulation on motion of the Solicitor 
r General, 261 U. S. 629), and Sinclair Refining Co. v. Federal Trade Commission. 
n 276 Fed. 686, affirmed, 261 U. S. 463. While the cases do appear to furnish 
e authority for petitioner’s contention on this point, we do not feel impelled to 
follow them in view of the difference in the factors which appear to have im- 
+s pressed this court in annulling the orders there involved. Moreover, we note 
h that petitioner’s analysis omits reference to other important provisions of the 
vf contract which favor the lessor, namely, the guarantee by the lessee of an 
s, average monthly sales volume comparable to the national average sales volume 
d for the same month, and the right of the lessor to terminate the contract upon 
9 default by the lessee in any condition therein, and a covenant that, upon ter- 
sg mination of the lease, the lessee shall not engage in the distribution of any 
r, merchandise in the territory by means of vending machines for a period of five 
a years. Under the rule in United Shoe Machinery Corp. v. U. S., 258 U.S. 451. 456 
the lessees were not indispensable or even necessary parties to the proceedings. 
ly “The covenants enjoined were inserted for the benefit of the lessor, and were 
ok of such restrictive character that no right of the lessee could be injuriously 
% affected by the injunction.” Petitioner seeks to distinguish this case on the 
Is basis of the total absence of any mutuality of consideration. We find no merit 
~ in this attempted distinction. And we note that this case was decided after 
at the two decisions of this court, hence not available to it on the question of parties 
ne With respect to the asserted legality of the condition, petitioner again refers 
on to the Sinclair case as affirmed, 261 U.S. 463. However. we think the distinction 
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between the elements of the contract considered controlling by the Supreme Court 
there (see 261 U. S. 463 at 474) and those of the contract here involved (includ- 
ing those omitted by petitioner) make it better authority for upholding the order 
than for setting it aside. See also Standard Oil Co. v. United States, 337 U. 8. 
293: International Salt Co. v. United States, 332 U. 8. 392. And there certainly 
can be no question on this record but that the actual effect of the conditions was 
to foreclose competitors from a substantial share of the market as to both lines of 
petitioner’s business. As the Commission pointed out, with respect to the prod- 
ucts distributed, competitive jobbers and wholesalers cannot sell to these lessees 
who operate over 200,000 of petitioner’s vending machines, and manufacturers 
who do not sell to petitioner but might sell to its lessees are also shut out of the 
competition with petitioner. This constitutes a very substantial interference 
with competition. Moreover, we are convinced that this portion of the order 
does not constitute an interference with petitioner's rights in view of the fact that 
its provisos furnish ample safeguard for the protection of petitioner’s goodwill 
and right to compensation. 

We are informed by counsel that the petition to review the Count II portion 
of the order presents the first court test of a buyer’s liability under section 2 (f) 
of the Act although there have been numerous proceedings thereunder before the 

Yommission. The principal question raised relates to the burden of proof. 

Petitioner contends that the Robinson-Patman Act which permits price differ- 
entials based on cost differences does not require a buyer to prove his seller’s 
cost justification, and if it be construed to ao so, such construction imposes so 
heavy a burden on the buyer as to amount to a deprivation of due process as well 
as eliminating cost justification from the Act. 

For a proper understanding of the issues it is necessary to read subsections 
(a), (b), and (f) of § 2 together. 

Section 2 (a) makes it unlawful for any person engaged in commerce, in the 
course of such commerce, to discriminate in price between different purchasers 
of commodities of like grade and quality where the effect of such discrimination 
may be substantially to lessen competition, provided that nothing contained there- 
in shall prevent differentials which make only due allowance for differences in 
cost of manufacture, sale or delivery resulting from differing methods or quan- 
tities in sale or delivery. 

Section 2 (b) provides that upon proof of a discrimination the burden of re- 
butting the prima facie case thus made by showing justification “shall be upon 
the person charged with a violation of this section, and unless justification shall 
be affirmatively shown, the Commission is authorized to issue and order terminat- 
ing the discrimination: Provided, however, That nothing contained in sections 

2,13 * * * of the title shall prevent a seller rebutting the prima facie case 
thus made by showing that his lower price * * * to any purchaser * * * was 
made in good faith to meet an equally low price of a competitor * * *.” 

Section 2 (f) provides that it shall be unlawful for any person “engaged in 
commerce, in the course of such commerce, knowingly to induce or receive a dis- 
crimination in price which is prohibited by this section.” 

We find no basis in the language of the three subsections for a distinction in 
their scope as between buyers and sellers. It has now been established that in 
a proceeding under the Act, once the Commission has established the fact of a 
price differential in the sale of like products in commerce tending to lessen com- 
petition or create a monopoly, the burden rests upon the seller of such products 
to justify the discrimination by the means provided in subsection (a) or (b). In 
other words, §2 (a) prohibits the discriminations unless they can be justified, 
and, as the Court pointed out in Federal Trade Commission v. Morton Salt Co., 
334 U. S. 37, 44, “the general rule of statutory construction that the burden of 
proving justification or exemption under a special exception to the prohibitions 
of a statute generally rests on one who claims its benefits, requires that respond- 
ent undertake this proof under the proviso of § 2 (a).” Petitioner concedes, as 
it must, that “in a proceeding against a seller under § 2 (a), the seller has the 
burden of proof to show that he comes within the proviso.” But § 2 (f) makes it 
equally unlawful for a buyer to knowingly induce or receive any discrimination 
prohibited by the section, and we see no escape from the conclusion that this 
places precisely the same burden of proving cost justification upon the buyer, 
once the Commission establishes knowing inducement or receipt of a price dis- 
crimination otherwise illegal. “The two sections are in all respects parallel. 
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* * * The discrimination in price which it is unlawful for a seller to grant under 
Section 2 (a) is the same discrimination in price which it is unlawful for a buyer 
knowingly to receive under Section 2 (f) * * * Austin, Price Discrimination and 
Related Problems Under the Robinson-Patman Act, American Law Institute 
(1950) pp. 150, 151. 

This construction of the section is further borne out by the language of sub- 
section (b) imposing the burden of rebutting the prima facie case by showing jus- 
tification, not upon the seller, but upon the person charged with violation of the 
section, although it further provides that the scller may rebut by showing that 
the lower price was made in good faith to meet a competitive low price. Peti- 
tioner cannot say that this apparently careful choice of language was meaning- 
less, as it would be under its theory. Hence we cannot agree that in order to sus- 
tain its charges under § 2 (f) the Commission was required to prove the absence 
of cost justification. 

Petitioner further contends that such a construction of the section constitutes 
a denial of due process by imposing an impossible burden of proof upon it. How- 
ever, we think that defense is not available to petitioner on the record in this 
case. Its only answer to the charge was a general denial and, at the close of 
the Commission’s case, a motion to dismiss. It thus laid no foundation for its 
assertion before this court that cost justification was impossible of proof by a 
buyer and that a construction of § 2 (f) requiring a buyer to sustain the burden 
of such proof would be a violation of due process. It is not enough just to assert 
that proof is not available, or is impossible. Tennessee Consolidated Coal Co. v. 
Comm., 117 F. 2d 452. As the Court said in Anniston Mfg. Co. v. Davis, 301 
U. S. 337, 352, 353, “Impossibility of proof may not be assumed. * * * Whether 
or not any such impossibility of determination will exist is a question which 
properly should await the ascertainment of the facts.” And when petitioner 
chose not to introduce any evidence as to the facts it may not now say that the 
defense allowed by the Act is useless or impossible of proof. It is no doubt true 
that it is more difficult for a buyer to establish his seller’s cost justification than 
it is for the seller from whom he bought. But we cannot say that it is unreason- 
able or arbitrary to expect a buyer who induces or knows that he is receiving 
prices substantially lower than his competitors to make some good faith effort 
to ascertain that such lower prices are justified by lower costs in the sales to 
him. Nor can we assume that the Commission will be so arbitrary or unreason- 
able as to the quantum of proof required of the buyer in a proceeding under 
§ 2 (f) as to deprive him of due process. 

Petitioner also contends that two findings of the Commission are not supported 
by substantial evidence: (1) That it informed prospective suppliers of the prices 
and terms which would be acceptable to it without consideration of costs; and 
(2) that it knew that many of the prices paid by competitors were higher than 
those it sought to induce and did receive insofar as that meant knowledge of 
net prices actually paid by competitors. We have examined the record and find 
that it supports both findings. 

One further question remains, raised by petitioner for the first time in its 
reply brief, whether the Commission is entitled to an enforcement order on cross 
petition to petitioner’s petition to review, in the absence of a showing that vio- 
lation of the order has occurred or is imminent. The Court of Appeals for the 
Second Circuit recently decided this question adversely to the Commission. 
Ruberoid Co. v. Federal Trade Commission, 191 F. 2d 294. We regret that we 
cannot agree with the reasoning and conclusion of that eminent court in denying 
enforcement. We are in accord with the conclusion of Judge Clark, dissenting, 
and the reasons stated by him, that the court of appeals does have the jurisdic- 
tion and the duty to order enforcement on the cross petition of the Commission. 
We deem it unnecessary to restate or amplify those reasons. 

Order affirmed ; enforcement granted. 
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(Federal Trade Commission Docket 4933) 
SUPREME COURT OF THE UNITED STATES 
No. 89.—October Term, 1952. 


AUTOMATIC CANTEEN COMPANY OF AMERICA, PETITIONER, V. FEDERAL TRADE 
CoMMISSION. 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE SEVENTH 
CIRCUIT. 


[June 8, 1953.] 


Mr. JusSTICE FRANKFURTER delivered the opinion of the Court. 

The Robinson-Patman Act, directed primarily against sellers who discriminate 
in favor of large buyers, includes a provision under which proceedings may be 
had against buyers who knowingly induce or receive discriminatory prices. That 
provision, § 2 (f) of the Act, is here for construction for the first time as a re- 
sult of a complaint issued by the Federal Trade Commission against petitioner, 
a large buyer of candy and other confectionary products for resale through 
230,000-odd automatic vending machines operated in 33 States and the District of 
Columbia. Petitioner, incorporated in 1931, has enjoyed rapid growth and has 
attained, so we are told, a dominant position in the sale of confectionary products 
through vending machines. 

The Commission introduced evidence that petitioner received, and in some in- 
stances solicited, prices it knew were as much as 33% lower than prices quoted 
other purchasers, but the Commission has not attempted to show that the price 
differentials exceeded any cost savings that sellers may have enjoyed in sales 
to petitioner. Petitioner moved to dismiss the complaint on the ground that the 
Commission had not made a prima facie case. This motion was denied; the Com- 
mission stated that a prima facie case of violation had been established by proof 
that the buyer received lower prices on like goods than other buyers, “well know- 
ing that it was being favored over competing purchasers,” under circumsiances 
where the requisite effect on competition had been shown. The question whether 
the price differentials made more than due allowance for cost differentials did 
not need to be decided “at this stage of the proceeding.’ On petitioner’s failure 
to introduce evidence, the Commission made findings that petitioner knew the 
prices it induced were below list prices and that it induced them without inquiry 
of the seller, or assurance from the seller, as to cost differentials which might 
justify the price differentials. The Commission thereupon entered a cease and 
desist order. 46 F. T. C. 861. On review, the Court of Appeals affirmed,’ holding 
that the Commission’s prima facie case under § 2 (f) does not require showing 
absence of a cost justification. 194 F. 2d 4383. 

Section 2 (f) of the Robinson-Patman Act, roughly the counterpart, as to 
buyers, of sections of the Act dealing with discrimination by sellers, is a vital 
prohibition in the enforcement scheme of the Act. In situations where buyers 
may have difliculty in proving their sellers’ costs, § 2 (f) could, if the Commis- 
sion’s view in this case prevails, become a major reliance for simplified enforce- 
ment of the Act not only by the Commission but by plaintiffs suing for treble 
damages. Such enforcement, however, might readily extend beyond the pro- 
hibitions of the Act and, in doing so, help give rise to a price uniformity and 
rigidity in open conflict with the purposes of other antitrust legislation. We 
therefore thought it necessary to grant certiorari. 344 U.S. 809. 

Enforcement of the Clayton Act’s original declaration against price discrimi- 
nation was so frustrated by inadequacies in the statutory language that Congress 
in 19386 enacted the sweeping amendments to that Act contained in what is 
known as the Robinson-Patman Act. 49 Stat. 1526, 15 U. S. C. § 13. Chief 
among the inadequacies had been express exemption of price discrimination in 
the sales of different quantities of like goods, an exemption that was interpreted 
as leaving quantity-discount sellers free to grant discounts to quantity buyers 
that exceeded any cost savings in ae to such buyers. Goodyear Tire & Rub- 
ber Co. v. F. T. C., 101 F. 2d 62 In an effort to tighten the restriction against 


The Court also granted enforcement of the order on a cross petition by the Commission. 
7 A Commission concedes the amprepetety of this action under our decision in Federal Trade 
Commission v. Ruberoid Co., S. 470, rendered after the decision of the Court of 
Appeals in the case now before us. 
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price discrimination inimical to the public imterest, Congress enacted two pro- 
visions bearing on the issues in this case”. It made price discrimination in the 
sale of like goods unlawful without regard to quantity, although quantity dis- 
counts, like other price differentials, could still be justified if they made “no 
more than due allowance”’ for cost differences in sales to different buyers. Con- 
gress in addition sought to reach the large buyer, capable of exerting pressure on 
smaller sellers, by making it unlawful ‘knowingly to induce or receive a discrimi- 
nation in price which is prohibited by this section.” 

‘Since precision of expression is not an outstanding characteristic of the Rob- 
inson-Patman Act, exact formulation of the issue before us is necessary to avoid 
inadvertent pronouncement on statutory language in one context when the same 
language may require separate consideration in other settings. Familiar but loose 
language affords too ready a temptation for comprehensive but loose construc- 
tién. We therefore think it imperative in this case to confine ourselves as much 
as ‘possible to what is in dispute here. 

We are here asked to settle a controversy involving simply the burden of 
coming forward with evidence under § 2 (f) of the Act. The record, so abundant 
in‘ its instances of individual transactions that the Commission itself felt bound 
té' animadvert on undue proliferation of the evidence by Government lawyers,’ 
nay be taken as presenting varying degrees of bargaining pressure exerted by a 
buyer on a seller to obtain prices below those quoted other purchasers. In some 
instances, so the Commission found, petitioner’s method was to “inform prospec- 
tive suppliers of the prices and terms of sale which would be acceptable to 
[petitioner] without consideration or inquiry as to whether such supplier could 
justify such a price on a cost basis or whether it was being offered to other cus- 
tomers of the supplier.” 46 F. T. C., at 888. A typical instance of the maximum 
pressure found by the Commission was a series of negotiations in which repre- 
sentatives of petitioner sought to explain to a prospective supplier the kind of 
savings he might enjoy in sales to petitioner and might make the basis of a price 
differential. In such instances, petitioner sometimes gave the supplier estimates 
of what it considered “representative” percentage savings on various costs such 
as freight, sales costs, packaging, and returns and allowances." 

‘The Commission made no finding negativing the existence of cost savings or 


stating that whatever cost savings there were did not at least equal price differ- 


_4The two prohibitions are as follows : 

“Sec. 2. (a) That it shall be unlawful for any person engaged in commerce, in the course 
of such commerce, either directly or indirectly, to discriminate in price between different 
purchasers of commodities of like grade and quality, where either or any of the purchases 
involved in such discrimination are in commerce, where such commodities are sold for use, 
consumption, or resale within the United States or any Territory thereof or the District of 
Celiimbia or any insular possession or other place under the jurisdiction of the United 
States, and where the effect of such discrimination may be substantially to lessen competi- 
tion or tend to create a monopoly in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants or knowingly receives the benefit of such 
diserimination, or with customers of either of them: Provided, That nothing herein con- 
tained shall prevent differentials which make only due allowance for differences in the cost 
of. manufacture, sale, or delivery resulting from the differing methods or quantities in 

{The other provisos of § 2 (a), not relevant here, concern the grant of authority to the 
Commission to establish quantity limits, recognition of the seller's right to select his 
customers under certain conditions, and exemption of price changes made in response to 
changing market conditions. ] 


“(f) That it shall be unlawful for any person engaged in commerce, in the course of 
such commerce, knowingly to induce or receive a discrimination in price which is 
prohibited by this section.” 

’The Commission recognized the need, common in antitrust litigation, for care on the 
part of the prosecuting officers not to overburden the record. ‘The record in this case does 
not disclose the reason for such a plethora of cumulative evidence as was adduced by 
Government counsel in the instant matter. Neither harassment of litigants nor the waste 
of Government funds in needless reiteration through cumulative evidence should be 
countenanced, nor does it seem that it was necessary to name 14 sellers as typical of a 
group.from which respondents had induced or received discriminations in price, and certainly 
the records of not more than 5 of such sellers would have supplied ample evidence of such 
discriminations or price differentials.” In re Automatic Canteen Co. of America, 46 
F'T. C.. 861, 892. ailure to limit the evidence in some such way to typical transactions 
whuld create an especially heavy burden in a proceeding against a buyer under § 2 (f) 
stch.as that here, where discriminatory sales were alleged to have been made by about 80 
of the buyer’s 115 suppliers. : 

+# Although the Commission recited such instancés, it did not relate them to what the 
biyer‘should have known as to costs. It did not find from such Instances that the circum- 
stances should have provoked inquiry in the mind of a prudent business man. In short, we 
do not have a case in which the Commission in its iiformed judgement Was led to conclude 
that in the circumstances knowing acceptance or inducement of a preference justified an 
inference of knowledge as to costs. 
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entials petitioner may have received. It did not make any findings as to peti- 
tioner’s knowledge of actual cost savings of particular sellers and found only, as 
to knowledge, that petitioner knew what the list prices to other buyers were. 
Petitioner, for its part, filed offers of proof that many sellers would testify that 
they had never told petitioner that the price differential exceeded cost savings. 
An offer of proof was in turn made by the Commission as to the testimony of these 
sellers on cross-examination; such proof would have brought out that petitioner 
never inquired of its suppliers whether the price differential was in excess of 
cost savings, never asked for a written statement or affidavit that the price 
differentials did not exceed such savings, and never inquired whether the seller 
had made up “any exact cost figures” showing cost savings in serving petitioner. 

Petitioner claims that the Commission has not, on this record, made a. prima 
facie case of “knowing inducement of prices that made more than due allowance 
for cost differences,” while the Commission contends that it has established a 
prima facie case, justifying entry of a cease and desist order where the buyer 
fails to introduce evidence. Before proceeding to an examination of the stat- 
utory provisions, it is desirable to consider the kind of evidence about which this 
dispute centers. Petitioner is saying in effect that under the Commission’s view, 
the burden of introducing evidence as to the seller’s cost savings and the buyer’s 
knowledge thereof is put on the buyer; this burden, petitioner insists, is so 
difficult to meet that it would be unreasonable to construe the language Congress 
has used as imposing it. If so construed, the statute, petitioner contends, 
would create a presumption so lacking rational connection with the fact estab- 
lished as to violate due process. 

We have been invited to consider in this connection some of the intricacies 
inherent in the attempt'to show costs in a Robinson-Patman Act proceeding. 
The elusiveness of'cost data, Which apparently cannot be obtained from ordinary 
business records, is reflected in proceedings against sellers.’ Such proceedings 
make us aware of how difficult these problems are, but this record nappily does 
not require us to examine cost problems in detail. It is sufficient to note that, 
whenever costs have been in issue, the Commission has not been content with 
accounting estimates ; a study seems to be required, involving perhaps stop-watch 
studies of time spent by some personnel such as salesmen and truck drivers, 
numerical counts of invoices or bills and in some instances of the number of items 
or entries on such records, or other such quantitative measurement of the opera- 
tion of a business. What kind of proof would be required of a buyer we do not 
know. The Commission argues that knowledge generally available to the buyer 
from published data or experience in the trade could be used by petitioner to make 
a reasonable showing of his sellers’ costs. There was no suggestion in the Com- 
mission’s opinion, however, that it would take a different attitude toward cost 
showings by a buyer than it has taken with respect to sellers, and “general 
knowledge of the trade,” to use the Commission’s phrase, unsupported by factual 
analysis has as yet been far from acceptable, and indeed has been strongly 
reproved by Commission accountants, as the basis for cost showings in other 
proceedings before the Commission.’ 

No doubt the burden placed on petitioner to show his sellers’ costs, under pres- 
ent Commission standards, is heavy. Added to the considerable burden that a 
seller himself may have in demonstrating costs is the fact that the data not only 
are not in the buyer’s harnds-hut are ordinarily obtainable even by the seller only 


5 For a collection of relevant authorities and secondary material available on cost show- 
ings uncer the Act, see Note, 65 Harv. L. Rey. 1011. See also Fuchs, The Requirement of 
Exac*ress in the Justification of Price and Service Differentials under the Rebinson-Patman 
Act, 30 Tex. L. Rev. 1; Haslett, Price Discriminations and their Justifications under the 
Robinson-Patman Act of 1936, 46 Mich. L. Rev. 450, 472; Sawyer, Accounting and 
Statistical Proof in Price Discrimination Cases, 36 Iowa L. Rev. 244. For discussion of 
specifie cost cases under the Act, see Aronson, Defenses under the Robinson-Patman Act, 
in Business and the Robinson-Patman Law (Werne ed.), 212, 227: Taggart, The Cost 
Princimle in Minimum Price Regulation, 110. 8 Mich. Bus. Studies 151. 260 (1938) ; War- 
mack, Cost Accounting Problems under the Robinson-Patman Act, CCH Robinson-Patman 
Act Symposium (1947) 105 ; Comment, 35 Il. L. Rev. 60 

® Federal Trade Commission rulings in some cost cases ‘“‘demonstrate that expert testi- 
mony and other evidence extrinsic to an actual cost analysis will be given little weight by 
the Commission. The FTC apparently believes that such materials lack the objectivity and 
relevance of the approved method of analysis.” Note, 65 Harv. L. Rev. 1011, 1013-1014. 
See »lso Warmack, supra, note 5. Compare In re Minneapolis-Honeywell Regulator Co. 
44 F. T. C. 351, 394, a case in which “an extensive cost study” resulting from “sincere and 
extensive efforts” was in part accepted. 

7 See, e. g., Warmack, supra, note 5, at 107, 110. 





REPORT OF ATTORNEY GENERAL'S NATIONAL COMMITTEE 305 


after detailed investigation of the business. A subpoena of the seller's records 
is not likely to be adequate. It is not a question of obtaining information in the 
seller’s hands.* It is a matter of studying the seller's business afresh. Insist- 
ence on proof of costs by the buyer might thus have other implications ; it would 
almost inevitably require a degree of cooperation between buyer and seller, as 
against other buyers, that may offend other antitrust policies, and it might also 
expose the seller's cost secrets to the prejudice of arm’s-length bargaining in the 
future. Finally, not one but, as here, approximately 80 different sellers’ costs 
may be in issue. 

It is against this background that the present dispute arises. The legislative 
setting indicates congressional recognition of the need to charge buyers with a 
responsibility for price discrimination comparable, so far as possivle, to that 
placed on sellers. Thus, at the least, we can be confident in reading the words 
in § 2 (f), “a discrimination in price which is prohibited by this section,” as a 
reference to the substantive prohibitions against discrimination by sellers defined 
elsewhere in the Act.’ It is therefore apparent that the discriminatory price 
that buyers are forbidden by § 2 (f) to induce cannot include price diffe. ¢.:tiais 
that are not forbidden to sellers in other sections of the Act, and, what is per- 
tinent in this case, a buyer is not precluded from inducing a lower price based 
on cost differences that would provide the seller with a defense. This reading 
is, indeed, not seriously disputed by the parties. For we are not dealing simply 
with a “discrimination in price;” ” the “discrimination in price” in § 2 (f) must 
be one “which is prohibited by this section.” Even if any price differential were 
to be comprehended within the term “discrimination in price,” § 2 (f), which 
speaks of prohibited discriminations, cannot be read as declaring out of bounds 
price differentials within one or more of the “defenses” available to sellers, such 
as that the price differentials reflect cost differences, fluctuating market conci 
tions, or bona fide attempts to meet competition, as those defenses are set out in 
the provisos of §§ 2 (a) and 2 (b). 

This is not to say, however, that the converse follows, for § 2 (f) does noi 
reach all cases of buyer receipt of a prohibited discrimination in prices. It limits 
itself to cases of knowing receipt of such prices. The Commission seems to argue, 
in part, that the substantive violation occurs if the buyer knows only that the 
prices are lower than those offered other buyers. Such a reading not only distorts 
the language but would leave the word “knowingly” almost entirely without 
significance in § 2 (f). A buyer with no knowledge whatsoever of facts indicat- 
ing the possibility that price differences were not based on cost differences weuld 
be liable if in fact they were not. We have seen above that § 2 (f) does not refer 
to all price differentials. But we do not think that price differentials, even as 
a matter of uncritical impression, come so often within the prohibited range of 
price discriminations that the language can in any way be read one way for 
some purposes and another in relation to the word “knowingly.” 

The Commission’s attempts in this case to limit the word “knowingly” to a 
more reasonable area of prohibition are not, we think, justified by the language 
Congress has used. The Commission argues that Congress was attempting to 
reach buyers who through their own activities obtain a special price and tha‘ 
“knowingly to induce or receive” can be read as charging such buyers with respon- 
sibility for whatever unlawful prices result. But that argument wou!'d compre 
hend any buyer who engages in bargaining over price. If the Commission means 
buyers who exert undue pressure, the argument might find greater supnort in the 
legislative background but less in the language Congress has employed. Such a 


® Cf. Longman, Distribution Cost Analvsis. 250, and articles cited supra. note 5 

® See, e. a., 80 Cong. Rec. 6428 9419: H. R. Ren. No. 2951. 74th Cong... 24 Secs. 8. 

10 Were that the case, it might strictly he argued that the seller’s “deferses” are not 
relevant in a § 2 (f) proceeding and that what is nrohibited is the knowing indneements or 
receint of a nrice lower than that sccorded competing burers Sch an internretation has 
ambiguous levislative support. Convressman Utterhack, in submittire the conference 
renort to the House. stated. “. . . a discrimination is more than a mere differences Under- 
lying the meaning of the word is the idea that some relationshin evicts hetween the rarties 
to the discrimination which entitles them to equal treatment, wherehy the difference rronted 
to one casts some burden or disadvantage upon the other.” 80 Cone. Rec. 9418. Plainiv 
enough, under this statement, a discrimination in price may mean either a rrice differential 
in sa'es to two competitors, or a price differential in sales to two comnetitors which. hecanse 
of an absence of cost or other justification. nuts the unfavored comnetitor at 9 diendvantarce 
Compare Haslett, supra, note 5, at 453-466 with McAllister, Price Control by Law in the 
United States, 4 Law & Contemn. Prob. 273, 291. In anv event. controversy over the 
meaning Of the isolated phrase “discrimination in price” is beside the point here 
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reading not only ignores the word “receive” but opens up even more entangling 
difficulties with interpretation of what is undue pressure.’ 

The Commission also urges, from legislative explanation of similar language in 
§ 2 (a), that the word “receive” can in some way be limited to a continued and 
systematic receipt of lower prices that could fairly charge the recipient with 
knowledge of illegality.” While we need not decide whether systematic receipt 
of prices in itself could ever be sufficient to give the buyer the requisite know}- 
edge,” we think, as the argument itself recognizes, that the inquiry must be into 
the buyer’s knowledge of the illegality. 

Not only are the arguments of the Commission unsatisfying, but we think a 
fairer reading of the language and of what limited legislative elucidation we 
have points toward a reading of § 2 (f) making it unlawful only to induce or 
receive prices known to be prohibited discriminations.“ For § 2 (f) was explained 
in Congress as a provision under which a seller, by informing the buyer that a 
proposed discount was unlawful under the Act, could discourage undue pressure 
from the buyer.” Of course, such devices for private enforcement of the Act 
through fear of prosecution could equally well have been achieved by providing 
that the buyer would be liable if, through the seller or otherwise, he learned 
that the price he sought or received was lower than that accorded competitors, 
but we are unable, in the light of congressional policy as expressed in other anti- 
trust legislation, to read this ambiguous language as putting the buyer at his peril 
whenever he engages in price bargaining. Such a reading must be rejected in 
view of the effect it might have on that sturdy bargaining between buyer and 
seller for which scope was presumably left in the areas of our economy not other- 
wise regulated.” Although due consideration is to be accorded to administrative 
construction where alternative interpretation is fairly open, it is our duty ‘to 
reconcile such interpretation, except where Congress has told us not to, with 
the broader antitrust policies that have been laid down by Congress. Even if 
the Commission has, by virtue of the Robinson-Patman Act, been given some_au- 
thority to develop policies in conflict with those of the Sherman Act in order to 
meet the special problems created by price discrimination, we cannot say that 
the Commission here has adequately made manifest reasons for engendering such 
a conflict so as to enable us to accept its conclusion. Cf. Hastern-Central Motor 
Carriers Assn. v. United States, 321 U. S. 194, 211-212. 

We therefore conclude that a buyer is not liable under § 2 (f) if the lowér 
prices he induces are either within one of the seller’s defenses such as the cost 
justification or not known by him not to be within one of those defenses. This 
conclusion is of course only a necessary preliminary in this case. As we have 
noted earlier, the precise issue in the case before us is the burden of introducing 
evidence—a separate issue, though of course related to the substantive pro- 


Time and again there was recognition in Congress of a freedom to adopt and pass on 
to buyers the benefits of more economical processes, see, e. g., H. R. Rep. No. 2287, 74th 
Cong., 2d Sess. 10, 17; 80 Cong. Rec. 9415, 9417; buyer pressure to obtain the benefits of 
such savings could certainly not be undue pressure. Cf. Edwards, Maintaining Competi- 
tion, 161. The Commission's findings do not suggest such a discrepancy in bargaining 
position between this buyer and his suppliers as to warrant characterizing the buyer as 
“bludgeoning.”” The Commission did find that those on whom the greatest “pressure” was 
wee were such not inconsiderable candy manufacturers as the Curtiss Candy Co. and 
W. F. Schrafft & Sons Cory 

2 See H. R. Rep. No, 2% 951, 74th Cong., 2d Sess. 5—6, explaining the language in § 2. (a) 
quoted supra, note 2, “or prevent competition with any person who either grants or 
knowingly receives the benefit of such discrimination,” as follows: The purpose of the 
addition of the word “knowingly” “is to exempt from the meaning of the surrounding clause 
those who incidentally receive discriminatory prices in the routine course of business with- 
out special solicitation, negotiation, or other arrangement for them on the part of the 
buyer or seller, and who are therefore not justly chargeable with knowledge that they are 
receiving the benefit of such discrimination.’’ The context in which this explanation was 
given, as well as the precise language, so differs from § 2 (f) that this interpretation does 
not present a contradiction between it and our reading of § 2 (f). 

18 See pp. 19-20, post. 

144 We of course do not. in so reading § 2 (f), purport to pass on the question whether a 
discrimination in price” includes the prohibitions in such other sections of the Act as 
$$ 2 (d) and 2 (e). 

% Congressman Utterback, in presenting the conference report to the House, spoke quite 
clearly in terms indicating that the provisions of § 2 (f) contemplated only the buyer who 
knew that the price was not justified by costs. Section 2 (f) ‘“‘makes it easier [for the 
manufacturer] to resist the demand for sacrificial price cuts coming from mass-buyer 
customers, since it enables him to charge them with knowledge of the illegality of the 
discount, and equal liability for it, by informing them that it is in excess of any differential 
one difference in cost would justify as compared with his other customers.” 80 Cong. 
tec, 9419 
*Cf. Adelman, Effective Competition and the Antitrust Laws, 61 Harv. L. Rey. 1289. 


2° 


331; Edwards, Maintaining Competition, 161. 


“ 
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hibition. This issue, involving as it does some of the same considerations, 
requires us further to consider a balance of convenience in the light of whatever 
evidentiary rules Congress has laid down for proceedings under the Act. Assul- 
ing, as we have found, that there is no substantive violation if the buyer did not 
know that the prices it induced or received were not cost-justified, we must in 
this case determine whether proof that the buyer knew that the price was lower 
is sufficient to shift the burden of introducing evidence to the buyer. 

The Commission, in support of its position that it need only show the buyer's 
knowledge that the prices were lower, employs familiar interpretative tools 
without adequate regard to their immediate serviceability. It labels a seller 8 
defense, such as the cost-justification, as an “exception to the general prohibi- 
tion” and from this argues that under conventional rules of evidence the 
Commission need come forward with evidence of violation only of the “general 
prohibition.” This interpretation has foundation in the many commonsensical 
readings of comparable prohibitions so as to put the burden of showing a 
justification on the one who claims its benefits. We have said as much even in 
connection with that part of § 2 (b) of the Robinson-Patman Act which attempts 
to lay down the rules of evidence under the Act.” That section provides, “Upon 
proof being made .. . that there has been discrimination in price ... the 
burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section.” The Com- 
mission points out that it was under this section that we held in the Morton 
Salt case that the burden of showing a cost-justification is on the seller in a 
§ 2 (a) proceeding, and argues that the same burden is on the buyer. It argues 
that the “prima facie case thus made” clearly refers back to “proof [of] dis- 
crimination in price” and thus, from our decision in Morton Salt, that the prima 
facie case of a prohibited discrimination to which § 2 (b) refers consists only 
of proof of a difference in prices in the sale of like goods having the requisite 
effect on competition. Saying that § 2 (f) differs from § 2 (a) “only in contain- 
ing the express requirement that the buyer shall have ‘knowingly’ induced oer 
received such price discriminations,” the Commission asks us to hold that a 
prima facie case under § 2 (f), is made out with a showing of the prima facie 
case of § 2 (a) violation “plus the additional element of having induced or 
received such discrimination with knowledge of the facts which made it violative 
of Section 2 (a).” 

We need not concern ourselves with the Commission’s interpretation of the 
words “prima facie case thus made” in § 2 (b) and the resulting conclusion that 
if § 2 (a) and § 2 (f) are to be read as counterparts, the elements necessary 
for a prima facie case under § 2 (a) are sufficient for a prima facie showing 
of the “discrimination in price which is prohibited by this section” in § 2 (f). 
However that may be, the Commission recognizes that there is an “additional 
element” resulting from the word “knowingly” in § 2 (f), and, of course, it 
is that element about which the controversy here centers and to which we must 
address ourselves. We may, however, note in passing that consistency between 
§ 2 (a) and § 2 (f) both as to what constitutes the prohibited “discrimination in 
price” and as to the elements of a prima facie showing of the prohibited “dis- 
crimination in price” would not be disturbed by a holding against the Commission 
in this case, for we are concerned here with the prima facie showing of knowl- 
edge, admittedly an independent and separate requirement of § 2 (f) above and 
beyond that of § 2 (a). 

The Commission argues that a prima facie case of knowledge is made out when 
it is shown that the buyer knew the facts making the price differential violative 
of § 2 (a). At another point it urges that it must now show only “that the 
buyer affirmatively contributed to obtaining the discriminatory prices by special 
solicitation, negotiation or other action taken by him.” However the argument 
is phrased, the Commission is, on this record, insisting that once knowledge of 


17 Federal Trade Commission v. Morton Salt Co., 334 U. S. 87, 44-45. Cf. S. Rep. No. 
1502, 74th Cong., 2d Sess. 3. Section 2 (b) in its entirety reads as follows: “(b) Upon 
proof being made, at any hearing on a complaint under this section, that there has been 
discrimination in price or services or facilities furnished, the burden of rebutting the prima 
facie case thus made by showing justification shall be upon the person charged with a 
violation of this section and unless justification shall be affirmatively shown, the Com- 
mission is authorized to issue an order terminating the discrimination: Provided, however, 
That nothing herein contained shall prevent a seller rebutting the prima facie case thus 
made by showing that his lower price or the furnishing of services of facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price of a com- 
petitor, or the services or facilities furnished by a competitor.” Throughout this opinion 
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a price differential is shown,” the burden of introducing evidence shifts to the 
buyer. The Commission’s main reliance in this argument is § 2 (b), which, as 
we have stated above, we interpreted in the Morton Salt case as putting the 
burden of coming forward with evidence of a cost justification on the seller, on 
the one, that is, who claimed the benefits of the justification. 

To this it is answered that although § 2 (b) does speak not of the seller but of 
the “person charged with a violation of this section,” other language in § 2 (b) 
and its proviso seems directed mainly to sellers,” that the legislative chronology 
of the various provisions ultimately resulting in the Robinson-Patman Act indi- 
eates that § 2 (b) was drafted with seliers in mind, and that the few cases so 
far decided have dealt only with sellers. 

A confident answer cannot be given; some answer must be given. We think 
we must read the infelicitous language of § 2 (b) as enacting what we take to be 
its purpose, that of making it clear that ordinary rules of evidence were to 
apply in Robinson-Patman Act proceedings.” If §2 (b) is to apply to §2 (f), 
although we do not decide that it does because we reach the same result without 
it, we think it must so be read. Considerations of fairness and convenience 
operative in other proceedings must, we think, have been controlling in the 
drafting of §2 (b), for it would require far clearer language than we have here 
to reach a contrary result. Cf. Addison vy. Holly Hill Co., 322 U. 8S. 607, 617-618. 
If that is so, however, decisions striking the balance of convenience for Com- 
mission proceedings against sellers are beside the point.“ And we think the 
fact that the buyer does not have the required information, and for good reason 
should not be required to obtain it, has controlling importance in striking the 
balance in this case. This result most nearly accommodates this case to the 
reasons that have been given by judges and legislators for the rule of §2 (b), 
that is, that the burden of justifying a price differential ought to be on the one 
who “has at his peculiar command the cost and other record data by which to 
justify such discriminations.” ” Where, as here, such considerations are inap- 
plicable, we think we must disregard whatever contrary indications may be 
drawn from a merely literal reading of the language Congress has used. It 
would not give fair effect to §2 (b) to say that the burden of coming forward 
with evidence as to costs * and the buyer’s knowledge thereof shifts to the buyer 
as soon as it is shown that the buyer knew the prices differed. Certainly the 
Commission with its broad power of investigation and subpoena, prior to the 
filing of a complaint, is on a better footing to obtain this information than the 
buyer. Indeed, though it is of course not for us to enter the domain of the Com- 
mission’s discretion in such matters, the Commission may in many instances 
find it not inconvenient to join the offending seller in the proceedings. 

if the requirement of knowledge in § 2 (f) has any significant function, it is to 
indicate that the buyer whom Congress in the main sought to reach was the one 
who, knowing full well that there was little likelihood of a defense for the seller, 
nevertheless proceeded to exert pressure for lower prices. Enforcement of the 


a reference to § 2 (b) is to the procedural language preceding the proviso; the language of 
the proviso, which we construed in Standard Oil Co. v. Trade Comm’n, 340 U. S. 231, is 
referred to only when we speak of the “proviso of § 2 (b).” 

18 In this connection, see supra, note 4, and post, note 24. 

#8 For example, the language of the proviso of § 2 (b) concerning price differentials made 
to meet competition refers only to “fa seller’; further, the authority given the Commission 
under § 2 (b) when justification is not shown is “to issue an order terminating the dis- 
crimination,” an order that could not usefully be directed to buyers. But cf. 80 Cong. 
Rec. 9418. 

* Congressman Patman, describing the § 2 (b) rule as to the burden of proof, said: “It 
means exactly the rule of law today. It is a restatement of existing law. So 
far es I am concerned you can strike it out. It makes no difference. It is the law of this 
land exactly as it is written there.” S80 Cong. Rec. 8231. 

“11t does not aid understanding to suggest that § 2 (f) has the same significance, as to 
a knowing buyer, as other sections of the Act have as to a knowing seller. A buyer know- 
ing he is receiving a lower price cannot be said to be in the same position as a seller 
granting a lower price. The language of the statute bars such a construction. Even if the 
buyer has the ‘“‘same’’ burden as the seller, the fact that a seller has the burden to show 
his costs does not automatically, by virtue of § 2 (f), become a buyer's burden to show 
the seller's cost Nor has Federal Trade Commission v. Staley Mfg. Co., 324 U. S. 746, 
759-760, anv helpful relation to the problem of this case, if for no other reason than that 
that case did net call for a detailed consideration of the procedural portions of § 2 (b). 

2280 Cong. Rec. 3599. Samuel H. Moss, Inc. v. Federal Trade Commission, 148 F. 2d 378, 
B79: 80 Cong. Ree. 8241. 

’ Our view that § 2 (b) permits consideration of conventional rules of fairness and con- 
venience of course requires application of those rules to the particular evidence in question. 
Evicenece, for example, that the seller’s price was made to meet a competing seller’s offer 
to a buyer charged under § 2 (f) might be available to a buyer more readily even than to 


i seller 
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provisions of § 2 (f) against such a buyer should not be difficult. Proof of a cost 
justification being what it is, too often no one can ascertain whether a price is 
cost-justified. But trade experience in a particular situation can afford a 
sufficient degree of knowledge to provide a basis for prosecution. By way of 
example, a buyer who knows that he buys in the same quantities as his competi- 
tor and is served by the seller in the same manner or with the same amount of 
exertion as the other buyer can fairly be charged with notice that a substantial 
price differential cannot be justified. The Commission need only to show, to 
establish its prima facie case, that the buyer knew that the methods by which 
he was served and quantities in which he purchased were the same as in the 
case of his competitor. If the methods or quantities differ, the Commission must 
enly show that such differences could not give rise to sufficient savings in the 
cost of manufacture, sale or delivery to justify the price differential, and that 
the buyer, knowing these were the only differences, should have known that they 
could not give rise to sufficient cost savings. The showing of knowledge, of 
course, will depend to some extent on the size of the discrepancy between cost 
differential and price differential, so that the two questions are not isolated, A 
showing that the cost differences are very small compared with the price differ- 
ential and could not reasonably have been thought to justify the price difference 
should be sufficient. 

What other circttmstances can be shown to indicate knowledge on the buyer’s 
part that the prices cannot be justified we need not now attempt to illustrate; ™ 
but surely it will not be an undue administrative burden to explain why other 
proof may be sufficient to justify shifting the burden ef introducing evidence that 
the buyer is or is not an unsuspecting recipient of prohibited discriminations. We 
think, in any event, it is for the Commission to spell out the need for imposition 
of such a harsh burden of introducing evidence as it appears to have sought in this 
case. Certainly we should have a more solid basis than an unexplained con- 
clusion before we sanction a rule of evidence that contradicts antitrust policy 
and the ordinary requirements of fairness. While this Court ought scrupulously 
to abstain from requiring of the Commission particularization in its findings so 
exacting as to make this Court in effect a court of review on the facts, it is no 
less important, since we are charged with the duty of reviewing the correctness 
of the standards which the Commission applies and the essential fairness of the 
mode by which it reaches its conclusions, that the Commission do not shelter 
behind uncritical generalities or such looseness of expression as to make it essen- 
tially impossible for us to determine what really lay behind the conclusions which 
we are to review. Cf. United States v. Chicago, M., St. P. & P. R. Co.. 294 U.S 
498, 510-511. 

Because of our view of the balance of convenience in these circumstances, we 
do not reach petitioner’s claim that the Commission is in effect saying that 
knowledge of a difference in prices creates a presumption of knowledge that the 
price was unlawful, a presumption it claims would fall for lack of rational con- 
nection under Tot v. United States, 319 U. S. 463. Cf. Note. Ef[dmund] M. 
Mlorgan], 56 Harv. L. Rev. 1324. It has seemed to us unnecessary in this case 
to speak of presumptions, and we need only call attention to the fact that in this 
case, as in the Tot case, we have dealt only with the burden of introducing evi 
dence and not with the burden of persuasion, as to which different 
tions may apply. 

The judgment of the Court of Appeals, accordingly, is reversed as to the charges 
in Count II of the complaint (Count I is not before us), and the case is remanded 
to that court with instructions to remand it to the Federal Trade C¢ 
for such further action as is open uncer this opinion 


‘onsidera 


mmission 
It is so ordered 


** We need not in this case consider the weicht that can be attached to affirmative state 
ments by the seller to the buyer that a price was or was not cost-justified, since there were 
no such statements in this case. See supra, p. 6. We need not now consider whether in 
an appropriate case the Commission may find it necessary to subject such statements to 
careful serutiny. Thus, for instance. the Commission may consider that a seller stating 
that a price would be unlawful might in some situations be puffing rather than stating 
anything which a buyer can rely on or shonld be charged with. On the other hand. thé 
Commission mav in some circumstances wish to refuse to accent a hr ver’s claim that } 
relied on an affidavit or other assurance from the seller that price differentials were cos! 
justified ; the furnishing of such an assurance micht, together with other circumstances 
ndicate a sufficient absence of arm’s-leneth bargaining to raise 
weight the assurance should be given in support of a buyer’s claim 


serious doubts as to the 
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SUPREME COURT OF THE UNITED STATES 
No. 89.—October Term, 1952 


AUTOMATIC CANTEEN COMPANY OF AMERICA, PETITIONER, v. FEDERAL TRADE 
CoM MISSION 


ON WRIT OF CERTIORARI TO THE UNITED STATES COURT OF APPEALS FOR THE 
SEVENTH CIRCUIT 


{June 8, 1953] 


Mr. Justice Doueias, with whom Mr. Justice BLack and Mr. Justice REED 
concur, dissenting. 

This decision is a graphic illustration of the way in which a statute can read 
with enervating effect. 

Section 2 (b) of the Clayton Act, 38 Stat. 730, as amended by the Robinson- 
Patman Act, 49 Stat. 1526, 15 U. S. C. § 138 (b) provides that where proof is made 
that there has been “discrimination in price or services or facilities furnished, 
the burden of rebutting the prima facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification shall be affirmatively shown, the Commission is-authorized to issue 
an order terminating the discrimination ... .” (Italic added.] 

Section 2 (f) makes it unlawful “for any person” engaged in commerce “know- 
ingly to induce or receive a discrimination in price which is prohibited by this 
section.” [Italic added.] 

The words “the person charged” as used in § 2 (b) and the words “any person” 
used in § 2 (f) plainly include buyers as well as sellers. 

The nature of the discrimination condemned is made clear in §2 (a). It out- 
Iaws discrimination “in price between different purchasers of commodities of 
like grade and quality” where the effect is substantially to prevent or lessen 
competition or tend to create a monopoly as respects any person “who either 
grants or knowingly receives the benefit of such discrimination.” But it permits 
price differentials “which make only due allowance for differences in the cost 
of manufacture, sale, or delivery resulting from the differing methods or quan- 
tities” in which the commodities are sold or delivered. 

In the present case, the Court determines that even though “a buyer knew that 
the price was lower,” such knowledge is insufficient to “shift the burden of intro- 
ducing evidence to the buyer.” But §2 (b) requires the person shown to prac- 
tice a discrimination to establish a justification. Section 2 (f) was intended 
to make clear that the same bans and burdens are on a knowing buyer obtaining 
discriminatory prices as we held in Federal Trade Commission v. Staley Mfg. Co., 
324 U. S. 746, 759-760, approved in Standard Oil Co. v. Federal Trade Commis- 
sion, 340 U. S. 231, are on a knowing seller who grants them. 

The record shows persistent and continuous efforts of this large buyer in 
wheedling and coercing suppliers into granting it discriminatory prices. The 
Commission summarized petitioner’s activities in far more sedate terms than 
their bizarre nature justified : 

“Respondent used various methods to induce its suppliers to grant dis- 
criminatory prices. One of these was to inform prospective suppliers of 
the prices and terms of sale which would be acceptable to the respondent 
without consideration or inquiry as to whether such supplier could justify 
such a price on a cost basis or whether it was being offered to other cus- 
tomers of the supplier. At other times the respondent refused to buy unless 
the price to it was reduced below prices at which the particular supplier 
sold the same merchandise to others. In other instances respondent sought 
to explain to the prospective supplier that certain alleged savings would 
accrue to the supplier in selling to respondent or that certain elements of 
the supplier’s cost could be eliminated, which would in respondent’s opinion, 
justify a lower price. In carrying out this form of inducement, respondent 
would advise a supplier or prospective supplier of the price which it con- 
sidered ‘standard price.’ In letters written to the Curtiss Candy Company 
on November 15, 1939, and to W. F. Schrafft & Sons Corporation on February 
- 1937, respondent summarized alleged savings to these companies as 

ollows: 
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** Alleged Savings Curtiss Co. Schrafft Corp 


Percent Percent 
(1) Freight savings of___- : . : : i 5to 7 


‘2) Sales cost savings of ___- : 

(3) 24-count cartons savings of- 5 § 
44) Return and allowances savings of 1 to 
(5) Free deals and samples savings of. | 2to X 
(6) Shipping containers savings of . = | 1 to 


Total deductions - - alias ga eiay a atiathaien tipiiy = teinpinags } 27 21 to 25 


Gc diese aiocilae een ci 


“Respondent advised these companies that such alleged savings could be 
made because of the method by which respondent made purchases and be- 
cause certain services could be eliminated in selling of it.” 

There is no doubt that the large buyers wield clubs that give them powerful 
advantages over the small merchants. Often large merchants gain advantages 
over other sellers of the same merchandise by obtaining price concessions by 
pressure on their suppliers. The evil was acknowledged in Federal Trade Com- 
mission v. Morton Salt Co., 334 U. S. 48. The Congress plainly endeavored to 
curb the buyer in the kind of activities disclosed by this record. As the House 
Report reveals, the line sought to be drawn was between those who incidentally 
receive discriminatory prices and those who actively solicit and negotiate them. 
H. R. Rep. No. 2951, 74th Cong., 2d Sess., pp. 5-6. 

The Court disregards this history. The Court’s construction not only requires 
the Commission to show that the price discriminations were not justified ; it also 
niakes the Commission prove what lay in the buyer’s mind. I would let the 
acts of the buyer speak for themselves. Where, as here, the buyer undertakes 
to bludgeon sellers into prices that give him a competitive advantage, there is 
no unfairness in making him show that the privileges he demanded had cost jus- 
tifications. This buyer over and again held itself out as a cost expert.* I would 
hold it to its professions. Since it was the coercive influence, there is no unfair- 
ness in making it go forward with evidence to rebut the Commission’s prima 
facie case. 


UNITED STATES OF AMERICA 
BEFORE FEDERAL TRADE COMMISSION 


Commissioners : Edward F. Howrey, Chairman, Lowell B. Mason, James M. Mead, 
John W. Gwynne, Robert T. Secrest 


IN THE MATTER OF AUTOMATIC CANTEEN COMPANY OF AMERICA, A CORPORATION 
DocKET No. 4933 


ORDER DISMISSING COUNT II OF THE COMPLAINT 


s 

Whereas the United States Court of Appeals for the Seventh Circuit by judg- 
ment entered on March 10, 1952, in the matter of Automatic Canteen Company of 
America, petitioner v. Federal Trade Commission, No. 10239 (198 F. (2) 433), 
affirmed the order of the Commission in this matter ; and 

Whereas the Supreme Court of the United States by its decision of June 8, 
1953, in the matter of Automatic Canteen Company of America, petitioner, v. 
Federal Trade Commission (346 U. S. 61) reversed the judgment of the court of 
appeals as to the charges in count II of the complaint ; and 

Whereas the case was on August 1, 1953, remanded by the court of appeals to 
the Federal Trade Commission for such further action as is open under the 
opinion of the Supreme Court entered in said cause on June 8, 1953; and 

The Commission having reconsidered the matter, and, for the reasons appear- 
ing in the accompanying opinion of the Commission, having determined that the 
record herein does not make out a prima facie showing of a violation of section 


*A reading of the record leaves no doubt that petitioner knew in numerous instances 
that it was squeezing a price from the seller which was less than the seller’s costs. 
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2 (f) of the Clayton Act, as amended, as interpreted by the Supreme Court in 


said decision, and that count II of the complaint should be dismissed : 

It is ordered that count II of the complaint herein be, and it hereby is, 
dismissed. 

By the Commission, Commissioner Mead dissenting and Commissioner Howrey 
not participating. 


[SEAL] Rospert M. Parrisu, Secretary. 
Issued: January 12, 1955. 


OPINION OF THE COMMISSION 
By Mason, Commissioner: 

The complaint in this matter was issued March 19, 1943, and charged re- 
spondent in two counts with violation of sections 2 (f) and 3 of the Clayten Act, 
as amended. Extensive evidence was taken in support of the charges an.1 when 
the case-in-chief was completed respondent filed a motion to dismiss as to both 
counts. After a review of the record the Commission denied that motion, hold- 
ing that a prima facie case had been established with respect to the charges in 
both counts of the complaint. 

Respondent elected to stand on its motion, made no attempt to bring forward 
any evidence other than that it adduced by cross examination of the Govern- 
ment’s witnesses, and the proceedings were thereupon terminated. The trial 
examiner’s decisicn recommended a cease-and-desist order on both counts. 
Thereafter, the matter again came before the Commission for final disposition. 
Again the Commission reviewed the record, made findings of fact, concluded that 
respondent had violated sections 2 (f) and 3 as charged, and thereupon issued an 
order to cease and desist. That order was reviewed and affirmed in its entirety 
by the Court of Appeals for the Seventh Circuit.2 On respondent’s appeal from 
the holding with respect to the 2 (f) charge, the Supreme Court reversed the 
judgment of the court of appeals on that particular count and the proceeding 
has been remanded to us for such further action on that count as is open under 
the opinion of the Sunreme Court.’ 

In the findings we initially made in this matter we pointed out that Aufomatic 
Canteen oceupied a dominant position with respect to the purchase of confection 
items ef the 1 cent and 5 cent variety. In the operation of its business it com- 
peted with many different types of outlets including jobbers and wholesalers of 
such items. Some 80 of respondent’s suppliers were called during the Com- 
mission’s case-in-chief. The evidence adduced showed that on sales of like 
goods these sunpliers accorded Autematie Canteen lower prices than they ac- 
corded competitive outlets. The price differentials favoring respondent varied 
from seller to seller and from product to product of the same seller. 

We further found that Automatic Canteen knew that the prices accorded it 
were lower than the prices accorded competitors because (1) these confections 
were so-called standard priced items, it knew the standard price and knew that 
sa'es to most competitors were made at those prices and (2) because in some 
instanees it was adviwed that the prices to it were lower than the prices charged 
others. 

In our findings we emphasized that in negotiating for these prices Automatic 
used a variety of methods. We found that at times it informed prospective 
suppliers of the prices and terms of sales which would be acceptable to it with- 
out any inquiry on its part as to whether or not the supplier could justify the 
price on a vost basis. At other times it refused to buy unless the price to it was 
reduced helow the price at which the supplier sold the same merchandise to 
others. We also fonnd that in many cases respondent sought to explain to pros- 
pective sunpliers that certain savings world accrue from selling to respondent 
which would, in resnpondent’s opinion, iustifv a lower price. 

The findings summarized ahove before the Supreme Court and the Court held 
them insufficient. In a earefully pinpointed opinion the Court held that the 
Commission had the burden in the first instance of going forward with evidence 
which wenld show that the buver knew or should have known that the differen- 
tials constituted prohibited discriminations. 

In terms of the present record this means that as a basis for a conclusion that a 
prima facie case has been established the Commission must find further that 











148 F TC. RAY 


2194 F. 24 423 (1952). 
‘Automatic Canteen Co. of America v. F. T. C. (346 U. 8S. 61. 73 S. Ct. 1017 (1953)) 
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Automatic Canteen knew or should have knowm that the prices it received were 
not justified under the cost proviso of 2 (a). That brings us to the first ques- 
tion on this remand: Whether or not at the close of the Commission's case-in- 
chief there was evidence sufficient to warrant a finding against respondent in 
accordance with the criteria set up by the Supreme Court. 

The prosecution tried the case on the theory that cost justification was a mat- 
ter of defense to be established by the buyer charged with violation of 2 (f). 
While this position was emphasized throughout the trial, the prosecution on 
the motion to dismiss did claim by way of further argument that it had actually 
proved that respondent knew or should have known that the prices it received 
were not cost justified. Neither the citations offered in this respect by the 
prosecution nor a review of the record disclosed any evidence of probative value 
which would warrant this nevessary further finding. 

Automatic Canteen knew its market and. even-had considerable knowledge of 
seller’s cost; but this knowledge was not related in the record to specific sellers 
and specific price situations. Certainly there is no evidence that respondent 
had direct knowledge that the prices it received were not cost justified. Anda 
careful and studied analysis of the evidence adduced fails to reveal any evidence 
to support a finding of constructive knowledge. Incidentally, many of the trans- 
actions involved took place at or about the time of the passage of the amend- 
ment to the Clayton Act in 1936. 

We can find, as we have, that (1) respondent received a lower price and (2) 
respondent knew that it received a lower price than its competitors; but it is 
also evident that there is some reason for that differential because of the dif- 
ferent manner in which suppliers served respondent. 

Respondent’s price was an f. o. b. while the standard price to competitors was 
a delivered price. 

Respondent obtained its confection items in plain cartons while suppliers 
shipped the same items to competitors in lithographed cartons. 

Respondent obtained a straight price which would reflect the elimination of 
free deals and the right to make returns of stale and unsalable merchandise. 
The price to competitors did not reflect the elimination of these factors. 

It also appears that in dealing with respondents, suppliers achieved some 
savings in selling expense. 

We have found in the record situations which may suggest the possibility 
that the prices accorded respondent were not cost justified. But, consistent 
with the theory on which the case was tried, no attempt was made to circum- 
scribe the area in which cost savings wou!d be operative. Thus, we are left 
with no foundation for an inference that respondent should have known that the 
prices it received were not justified by differences.in cost of manufacture, sale, 
or delivery. 

The conclusion is inescapable that the prosecution has not established a 
prima facie case in this record and that respondent’s motion to dismiss the 2 (f) 
charge should have been granted.’ We doso now. 

This case has been in litigation for over a decade and is based upon evidence 
many years older than its onset. Lapse of time alone has made most all of 
the evidence now on record unresponsive to present market conditions. 

Our final authority, the Supreme Court of the land, has rejected the original 
contention of the Commission. Whether or not the prosecution could have 
ultimately succeeded had it tried the case on some other theory is hardly perti- 
nent at this time. If facts are such today in the course of the respondent’s 
business as would warrant instigation of new proceedings on a new theory, such 
new facts can in nowise put the breath of life into the instant case. Nor does 


the final determination of this aged litigation preclude inquiry into the validity 
of present-day practices. 


*In the present case, with unimportant exceptions, the record shows that the lower 
prices made to Automatic Canteen were said to be based upen savings in cost. It may be 
that this could be taken as showing knowledge of lack of justification upon other bases. 
A conclusion upon this however is not necessary because knowledge on the part of the 
burer of Isck of cost justification was not shown. 

5Ir similar vein we have already dismissed certain other 2 (f) proceedings which were 
initiated by us prior to the decision of the Supreme Conrt and which were predicated on 
our errcneous interpretation of this subsection of the act. See. In the Matter of Saferay 
S*ores, ™rcorporated, docket 5990 (1953) ; In the Matter of The Kroger Company, docket 
5991 (1953): as to resnondent, Philen Corn.. /n the Matter of Sylvania Electric Products, 
Inc., and Philco Corporation, docket 5728 (1954). 
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As we have said heretofore in a unanimous opinion, “At some stage there 
must come an end to litigation if our regulatory processes are to be effective.” * 

The proceedings as to 2 (f) are therefore dismissed. 

Commissioner -Mead dissented and Commissioner Howrey did not sorters peace 

January 12, 1955. 


DISSENTING OPINION OF COMMISSIONER MEAD 


In this case a large buyer, Automatic Canteen, was charged with knowingly, 
inducing or receiving illegal price discriminations from various sellers. The 
applicable statute is section 2 (f) of the Clayton Act as amended by the Robin, 
son-Patman Act. 

It is an obvious economic fact that in the absence of an extreme sellers’ 
market a large buyer is capable, directly and indirectly, of exerting substantial 
economic pressure on Sellers. Unless the large-buyer economic pressure is re- 
stricted to the limits of fair equality of opportunity bargaining, competition may. 
be injured and monopolies created. 

The extent of the operations of Automatic Canteen was described in the 
opinion of the Commission rendered by Commissioner Mason in this case when 
it was initially before the Commisison on the merits. Commissioner Mason 
stated : 

“For a number of years respondent has been engaged in the business of pur- 
chasing candy, gum, nuts, and other confectionery products from approximately 
115 producers thereof and selling them as a wholesaler or jobber to various 
persons, firms, and corporations which lease its automatic vending machines 
and which are known as ‘Canteen Distributors.’ These distributors resold these 
products to the public by means of such machines. Respondent has also been, 
engaged in the development, acquisition, ownership, operation, and leasing of 
automatic vending machines. It has occupied a dominant position with respect 
to these two activities. On January 11, 1946, it owned 230,150 candy, nut, and 
gum vending machines, most of which were leased to its 85 distributors located 
in 112 separate cerritories in 33 States and in the District of Columbia. Sales 
through such machines increased from $1,937,117 for the year ending September 
30, 1936, to $14,253,547 for the year ending September 30, 1944.” 

Commissioner Mason concluded that the respondent “has occupied a dominant 
position.” The strength and yirility of competition depend substantially on the. 
diffusion of economic power and choice. Congress in enacting section 2 (f) of the 

Clayton Act directed this Commission to curb monopolistic and other trade-re- 
straining tendencies resulting from the unfair use of economic power by large 
buyers. 

The questions presented in this case were and are twofold: (1) statutory con- 
struction and (2) factual. 

The public interest in this case is very great. The questions involved are im- 
portant to (1) the general consuming public; (2) large business; and (3) small 
business. Basic rules of. the road relative to buying and selling are at issue. In- 
terested parties should have the answers to these questions if this Commission. 
is authorized and able to give the answers. Economic power begets economic 
power. This dynamic expansion will not pause while regulatory agencies tinker 
with the traffic lights. In my opinion the Commission should exert every effort, 
in this case to answer the timely questions presented in this case. 

This complaint was issued in 1943. Generally speaking, justice demands rea- 
sonably prompt proceedings and decisions by courts and administrative bodies. 
However, the way of the law is not precipitous. It is deliberate, as it should be. 
Commission case law makes rules, relating to business conduct. These rules 
have general application to business practices. Cases of first impression that. 
formulate new and important trade rules should be carefully and deliberately 
initiated, tried, and decided. In such cases not only the participants but .the 
public at large have a strong and abiding interest. ‘They are truly matters af. 
fected with a public interest. Time is, of course, an important element in such 
eases. It is more important, however, that the pertinent questions be answered 
as a guide for future conduct not only for the respondents in the cases but for 
the tens of thousands of members of the business community. 


* Opinion by Guvene, Commissioner, oer the Matter of Revion Products Corp., docket 
5685, November 22, 1954. 
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This is a case of first impression. The road has been long and perhaps weary 
to the participants. Some measure of blame for the delay in the case is due to 
Worid War II. The Suprem@ Court of the United States considered the case 
not on the merits but on an important question of statutory construction. We 
now have the answer to that question of law. We should now proceed to take 
appropriate measures to determine whether or not under the law, as interpreted 
by the Supreme Court, Automatic Canteen has violated section 2 (f) of the Clay- 
ton Act as amended. That is why the complaint was issued. We are now better 
informed as to the applicable law than when the complaint was issued. 

The discriminations in price received by respondent are described by Com- 
missioner Mason in his initial opinion of the Commission on the merits. Com- 
missioner Mason stated as follows: 

“Respondent has induced and received discriminations in price from approxi- 
mately 80 of its suppliers of candy, gum, nuts, and other confectionery products. 
It has consistently paid these suppliers and sellers from slightly less than 1.2 
percent to slightly more than 33 percent less than its competitors paid the same 
sellers for products of like grade and quality. These price differentials or dis- 
criminations varied from seller to seller and from product to product of the same 
seller. Officers, agents, and representatives of respondent were thoroughly aware 
that such price discriminations were being induced and received. They knew 
the prices at which their suuppliers were selling candy, gum, nuts, and other con- 
fectionery products of like grade and quality to other customers, and employed 
various means to induce lower prices on purchases by respondent. The evidence 
of record clearly establishes that respondent at times informed prospective sup- 
pliers of the prices and terms of sale which would be acceptable to it without con- 
sideration or inquiry as to whether such suppliers could justify such a price on a 
cost. basis or whether it was being offered to other customers of the supplier. At 
other times the respondent refused to buy unless the price to it was reduced 
below the prices at which its supplier sold the same merchandise to others. In 
other instances, respondent sought to, and did, persuade its suppliers and sellers 
that they could effect certain savings in freight, sales, cartons, return and allow- 
ances, free deals and samples, and shipping container costs in selling to respond- 
ent, and thus could afford to sell to respondent at a net price of 21 to 27 percent 
below the price at which products of like grade and quality were being sold to 
respondent’s competitors. 

“The evidence of record reveals that any discrimination in the price of candy, 
gum, nuts, and other confectionery products will divert business from any manu- 
facturer or jobber of such products who does not grant such price discrimina- 
tions to a manufacturer or jobber who does grant them. Such a condition is 
demonstrated beyond any doubt by respondent’s refusal to buy in most instances 
except where it could induce and receive a discrimination in price.” 

Commissioner Mason noted in that opinion of the Commission that the Commis- 
sion had found from the evidence of record that the effect of the price discrimi- 
nations induced and received by Automatic Canteen “has been, and may be, sub- 
stantially to lessen competition and tend to create a monopoly.” 

In other words, the Commission found that Automatic Canteen was in a domi- 
nant position, that Automatic Canteen had induced and received price discrimi- 
nations, and that the result of such price discriminations was the lessening of 
competition and the tendency to create a monopoly in Automatic Canteen. This 
case was reviewed on the merits by the United States Court of Appeals for the 
Seventh Circuit and that court did not reverse any finding by the Commission. 

Prior to the decision by the Supreme Court, Government counsel contended 
before the Commission that the record affirmatively showed that Automatic Can. 
teen knew that the lower prices it was receiving could not be cost justified by 
the sellers. The Commission held in effect, however, that it was not necessary for 
Government counsel to prove this knowledge by the seller. The Commission held 
that this was a matter for defense on the part of Automatic Canteen and not a 
matter of required proof for the Government to make out a prima facie case. 
In the words of the opinion of the Commission, “The statute places squarely on 
respondent the burden of showing that price differentials are thus justified.” 

The Supreme Court held that the Commission was in error in ruling that the 
burden of showing that price differentials are justified was on the respondent. 
The Court held that a necessary element of a prima facie case for the Government 
was an affirmative showing on the record that the respondent had actual or con- 
structive knowledge that the lower prices received by it could not be cost justified. 

The case was remanded to the Commission for further consideration in the 
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light of the opinion by the Supreme Court. It is now the duty of the Commission 
to ascertain whether or not the respondent had the knowledge relative to cost 
justification or lack of it as delineated by the §preme Court in its majority 
opinion. 

I assume that now that the Supreme Court has held that knowledge as to cost 
justification by the respondent is a necessary element in the Government's case, 
Government counsel would again contend that the record affirmatively shows 
the requisite knowledge by respondent, 

In my opinion the Commission should strike from the record the findings of 
fact, order to cease and desist and other documents based on the Commission’s 
original concept of the law which was reversed by the Supreme Court and should 
now set the case down for oral argument on the merits in the light of the opinion 
by the Supreme Court. Government counsel could specifically point in their 
brief and argument to those portions of the record which they contend support 
the theory that respondent had knowledge that the lower prices which it received 
could not be cost justified. Respondent would, of course, be accorded the privi- 
lege of making any appropriate arguments to the contrary. I would permit 
interested parties to intervene and file briefs and make oral arguments. 

It may be, of course, that after hearing oral arguments the Commission would 
be of the opinion that further testimony should be taken so that the case would 
be clarified by additional development of the facts. 

In any event, I would not dismiss this case at this time. Both the Govern- 
ment and the respondent have many thousands of dollars invested in this case. 
Extensive testimony has been taken. There is obviously great continuing public 
interest in this case. The basic question of whether or not this “dominant” 
buyer legally received the substantial price concessions, which the Commission 
found tended to create a monopoly, should be answered clearly and unequivecally. 

The majority of the Commission has decided to dismiss the complaint. The 
Commission, of course, has not disposed of this matter by dismissing this com- 
plaint. This complaint is not being dismissed for the reason that Automatic 
Canteen has not violated the law. That question remains unsettled. The Com- 
mission must investigate again the practices of Automatic Canteen to determine 
whether or not Automatic Canteen is inducing and receiving illegal price dis- 
criminations. Such an investigation will, of course, require considerable time 
znd the expenditure of a substantial amount of additional public funds. The 
investigation may result in the Commission issuing a new complaint against 
Antomatic Canteen and thereafter the taking of testimony under the new com- 
plaint. In such events the Commission, perhaps 2 or 3 years from now, may have 
before it again the question of whether or not Automatic Canteen is inducing and 
receiving illegal price discriminations. It may be that the case will be appealed 
to the courts and additional delays will be experienced in finally concluding the 
case on the merits. In the meantime, I trust the smaller competitors of Auto- 
matic Canteen will be patient. I trust that these smaller competitors can with- 
stand the economic pressures until it is finally concluded whether or not the 
practices of Automatic Canteen, which the Commission has heretofore found 
tended to create a monopoly, are in violation of the Robinson-Patman Act. 

The majority of the Commission has dismissed this complaint. From that 
action by the majority I dissent. 


JANUARY 12, 1955. 


APPENDIX FE 


(Letter from D. C. Business Practices Council to Senator John Sparkman sub- 
mitting letter of July 9, 1954, from FTC to Senate Committee on the District 
of Columbia. ) 


D. C. Bustness PRACTICES CoUNCTI, 


Washington 5, D. C., April 29, 1955. 
Hon. JoHn J. SPARKMAN, 


Chairman, Sclect Committee on Small Business, 
United States Senate, Washington, D. C. 


Dear SENATOR SPARKMAN: This letter is written to your committee with the 
request that it be included in your records of the hearings and considered in 
connection with your recommendations regarding the report of the Attorney Gen- 
eral’s National Committee to Study the Antitrust Laws. 
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The D. C. Business Practices Council is a nonprofit corporation organized 2 
years ago to advance, foster, and promote business practices of mutual benefit to 
businessman and consumer in the District of Columbia. After a careful con- 
sideration of the business scene in Washington, our council concluded last year 
that a fair trade law would do much to combat and cure the ills which then beset 
so large a proportion of the small businesses of the District of Columbia. Today, 
after the lapse of a year since our first efforts in this direction and upon current 
reexamination of the Washington business scene, we are more firmly convinced 
than ever that a fair trade law is urgently needed in Washington and would be 
of inestimable benefit to our community as a whole. 

Believing in fair trade, as we do, we feel impelled to make a few comments on 
that portion of the report of the committee of the Attorney General which deals 
with that subject. For although we do not have fair trade in the District of 
Columbia, we recognize that to permit a recommendation such as this to go un- 
answered cannot help but adversely affect the fair trade cause both nationally 
and locally. 

It is significant that in a report of some 393 printed pages of which a scant 
six deal with the subject, the committee was able, in its consideration of fair 
trade, to come up with its most publicized and drastic recommendation. Its 
recommendations on other aspects of the laws were, for the most part, not even 
considered newsworthy. 

The reason for this apparent unanimity is not difficult to find. An examina- 
tion of the roster of the committee members will reveal that many, if not most, 
of the lawyer and economist committee members were avowed foes of fair trade 
long before the committee was organized. These include the committee’s cochair- 
men, Judges Barnes and Professor Oppenheim. It was difficult, therefore, for the 
committee to have viewed the subject dispassionately. It is perhaps significant 
that although a small but vocal minority strenuously opposed the recommenda- 
tions of the majority, their position was given little attention and less space in 
the report. It is our opinion, in fact, that the subject of fair trade as a whole 
was given inadequate attention. 

The committee concerned itself more with principles than with facts in its fair 
trade analysis. It may be theoretically correct to say, as the report does, that 
fair trade is at odds with “a dynamic free enterprise system.” But this comment 
could be made of any law which tends to bring order out of chaos in the market 
place including any and all antitrust laws. For the Sherman Act itself is an 
abridgment of our freedom to contract and theoretically at variance with the 
basic principles of free enterprise. 

What the committee failed to consider, at least so far as appears from its 
report, are the conditions and factors which led 45 State legislatures to enact fair- 
trade laws, as great a percentage, perhaps, as any other uniform legislation in 
the country. These conditions can be dramatically illustrated by the situation in 
the District of Columbia where ruthless price cutting has become so rampant 
prevalent as to endanger and even destroy certain segments of our business com- 
munity. Nowhere, not even in communities and States where fair trade is under 
attack, has price juggling reached the proportions achieved in Washington. 
There is no doubt that the absence of fair trade has been the major contributor 
to this situation. Fair trade is a practical solution and those who cite theory to 
the contrary are merely closing their eyes to the facts. For the facts are that 
fair trade does not lead to the undesirable results cited by the committee. 
Rather than cite theoretical results, the committee could better have studied the 
comparative situations in fair-trade and non-fair-trade areas. Such a study 
would have graphically and conclusively illustrated the need and desirability of 
fair trade and, if any are present, have indicated any faults in the fair-trade 
system of distribution. 

Since the committee reported the opposition of the Department of Justice and 
the Federal Trade Commission to fair trade, it seems appropriate to comment 
that within the Department of Justice the subject comes under the supervision 
of Judge Barnes, cochairman of the committee. As to the Federal Trade Com- 
mission, it would have been fairer and more accurate in reporting the position of 
that agency to have referred to or quoted its letter of July 9, 1954, to the Senate 
District Committee rather than a previous release of 1945, some 9 years earlier. 
For the convenience of your committee, there is attached a copy of the Federal 
Trade Commission’s 1954 letter. It will be noted that the Commission does not 
oppose fair trade for the District of Columbia. 
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It is not possible by means of a letter or any other short communication to 
give all of the reasons for fair trade. Fortunately, your committee has pre- 
viously recognized its need. We trust that in its analysis and study of the report 
of the Attorney General’s committee your committee will, as it has in the past, 
recommend fair trade to the country and the Congress and will expressly re- 
pudiate the recommendations of the Attorney General’s committee. 

Sincerely yours, 
BERNARD N. BURNSTINE, 
President. 


FEDERAL TRADE COMMISSION, 
OFFICE OF THE CHAIRMAN, 


Washington 25, July 9,°1954. 
Mr. Rosert C, ALBROOK, 


Clerk, Committee on the District of Columbia, 
United States Senate, Washington, D.C. 


Dear Mr. Atsrook: This is in reply to your letter of June 7, inviting the 
Federal Trade Commission to report on 8S. 3297, a bill to protect trademark 
owners, producers, distributors, and the general public against injuries and 
uneconomic practices in the distribution of competitive commodities bearing a 
distinguishing trademark brand or name in the District of Columbia. 

The instant bill would have the effect of making applicable to the District of 
Columbia provisions for resale price maintenance similar to those existing in 
45 States. Historically, the Federal Trade Commission has opposed resale price 
maintenance. This position was evident in complaints filed by the Commission 
as early as 1917. The Commission’s position was restated and made clear in 
1945 with the publication of an 872-page report, wherein the Commission took 
the position that resale price maintenance was subject to use as a means of 
effecting enhancement of prices and restraint of competition. Again, in 1952, 
the Commission went on record in opposition to the principle of resale price 
maintenance as it was expressed in H. R. 5767, the McGuire Act. 

On May 8, 1952, however, the McGuire Act was passed by the House by a 
vote of 196-10 and on July 2, 1952, the bill was passed by the Senate by a vote 
of 64-16. It was signed by the President on July 14, 1952. 

If the Federal Trade Commission were asked to comment upon the relative 
merits of the principles embodied in the various so-called fair-trade laws, it is 
likely that its statement would parallel those expressed by it in the past. But 
the question at this point is not one of policy. Policy in this field has been 
determined by Congress by the overwhelming vote of both Houses. The Miller- 
Tydings Resale Price Maintenance Act of 1937 and the McGuire Act of 1952, 
are now national policy as the expressed will of Congress. The question is 
whether or not such existing policy, as applied in 45 States, shall be applied also 
to the District of Columbia. 

Strong arguments are made in support of the bill. Regardless of its correct- 
ness or wrongness, resale price maintenance does exist in 45 of the 48 States, 
including nearby Virginia and Maryland. It is questionable that merchants 
located at the seat of the Federal Government should be subject to rules differ- 
ing from those prevailing in the greater part of the Nation at large. Event to 
those opposed to the principle of the so-called fair-trade legislation, it appears 
that when a national policy has been determined, such policy should apply to 
the District of Columbia as well as to the rest of the country. 

While the Federal Trade Commisison does not take a position favoring resale 
price maintenance or approving the content or the language of this particular 
bill, the Commission does not oppose application to the District of Columbia of 
what the Congress has determined to be national policy with respect to resale 
price maintenance. 

By direction of the Commission. 

Sincerely yours, 
Epwarp F. Howrey, Chairman. 


Commissioner Carretta concurs in the conclusion but states his reasons in a 
separate letter. 
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APPENDIX F 


SUPPLEMENTAL STATEMENT OF GEORGE H. F RATES, WASHINGTON REPRESENTATIVE 
OF THE NATIONAL ASSOCIATION oF Reta Druceists, WASHINGTON, D. C. 


May 9, 1955. 


THE BROWNELL REPORT VERSUS THE ROBINSON-PATMAN ACT 


With reference to the Robinson-Patman Act, the committee in its recommenda- 
tion went even further astray from the purposes for which it was appointed than 
it did in considering the Miller-Tydings and the McGuire Acts. 

The committee seemingly deliberately disregarded the known monopolistic 
practices which an exhaustive congressional committee disclosed before Congress 
enacted the Robinson-Patman Act in an effort to establish a national public 
policy to effectuate the general objectives of the antitrust laws in order to main- 
tain the advantages of free and fair competition and avoid restraints of trade and 
monopolies. Instead of following the President’s recommendations of “preparing 
the way for modernizing our laws to preserve American free enterprise against 
monopoly and unfair competition” for the enhancement of the national public 
pelicy and the public interest, the committee urges several recommendations 
which in fact would materially and drastically weaken existing antitrust laws, 
and more particularly the Robinson-Patman Act, thereby returning to the market 
place the unfair methods of competition which Congress found as a matter of 
experience to be practices which concentrated economic power was using to 
destroy free and fair competition in the market place. 

Congress in 1936 by several exhaustive committee investigations disclosed evi- 
dence of an increased tendency toward monopolies and restraint of trade which 
resulted from undue and unfair spreads in price discrimination in favor of large 
and multiple-unit buyers which were largely imposed upon sellers by coercive 
furce of large-volume purchasing power. As a direct result of these impartial 
Government investigations and in order to restore and effectuate the economic 
benefits of free competition which affords equal competitive opportunities in any 
line of commerce, Congress enacted the Robinson-Patman Act, which briefly 
provides: 

Section 2 (a) dealing with price discrimination and quantity discounts: 

“It shall be unlawful to either directly or indirectly discriminate in price be- 
tween different purchasers of commodities of like grade and quality, where the 
effect of such discrimination may be substantially to lessen competition, or tend 
to create a monopoly, in any line of commerce, or to injure, destroy, or prevent 
competition with any person who either grants, or who knowingly receives the 
benefit of such discrimination, or with customers of either of them: With the 
following provisos (that is exceptions) (1) Nothing herein contained shall pre- 
vent differentials which make only due allowance for differences in the cost of 
manufacture, sale or delivery resulting from the differing methods or quantities 
in which such commodities are to such purchases sold or delivered. (2) Nor 
prevent persons from selecting their own customers in bona fide transactions and 
not in restraint of trade. (3) Nor prevent price changes, from time to time, in 
response to changes in market conditions, deterioration of perishable goods, 
obsolescence of seasonal goods, or sales in good faith upon discontinuance of 
business in the goods concerned. (4) That the Federal Trade Commission after 
investigation and hearing may fix and establish quantity limits, where it finds 
that available purchasers in the greater quantities are so few as to render the 
differentials unjustly discriminatory, or promotive of monopoly in any line of 
ecmmerce.” 

Section 2 (b), dealing with burden of rebuttal and meeting competition, the 
Robinson-Patman Act provides: 

“Upon proof being made, at any hearing on a complaint under this section, 
that there has been a discrimination in price or services of facilities furnished, 
the burden of rebutting the prima-facie case thus made by showing justification 
shall be upon the person charged with a violation of this section, and unless 
justification, shall be affirmatively shown, the Commission is authorized to 
issue an order terminating the discrimination: provided, however, that nothing 
herein contained shall prevent a seller rebutting the prima-facie case thus made 
by showing that his lower price or the furnishing of services or facilities to any 
purchaser or purchasers was made in good faith to meet an equally low price 
of a competitor, or the services or facilities furnished by a competitor.” 
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As the Honorable Congressman Wright Patman, in his book entitled, “The 
Robinson-Patman Act” published in 1938 said : 

“Bssentially the act provides that when a man sells a product to two or more 
customers who are in competition in the resale of that product, he must not dis- 
criminate between them in such a way that one is given an unfair advantage 
over the other. There are many angles to this simple premise and the act defines 
some of the more troublesome in concrete terms. 

“The soundnes of the act is now generally acclaimed by business. It adds the 
force of law to many of the principles incorporated in codes of ethics adopted 
voluntarily by industry groups over the last 20 years, and makes possible for 
the first time their enforcement against the recalcitrant minority with whom 
every industry is affiicted.” 

The enforcement of the Robinson-Patman Act in the market place fortifies the 
national policy in effecting economic stability by fostering fair and free com- 
petition. It supports the committee’s own assertion that the essence of com- 
petition is to free the buyer from monopoly power of the seller by access to alter- 
native sources of the product or service on equal basis free from predatory prac- 
tices or undue restrictions. And that the same considerations apply when the 
problem is a buyer’s monopoly. 

However, the committee, wholly disregarding their own premise, the Presi- 
dent’s mandate, the accepted national policy adopted by Congress and market 
experiences disclosed by impartial Government investigators nevertheless recom- 
mends numerous suggestions, which would relax definite rules of law applicable 
to the enforcement of the Robinson-Patman Act, as well as other provisions of 
the Clayton and the Federal Trade Commission Acts. 

The single analysis of the committee’s approach to its interpretation of the 
price-discrimination provisions contained in the Clayton Act as amended by the 
Robinson-Patman Act will reveal its inexperience with market practices and 
complete disregard for the purposes for which it was appointed. In unmistakable 
language, Congress after a full consideration of the evidence before it disclosed 
by several impartial congressional committee investigations provided that it shall 
be unlawful for persons “to discriminate in price,” whenever the effect of the 
discrimination “may be substantially to lessen competition or tend to create a 
monopoly in any line of commerce, or to injure, destroy, or prevent competition 
with any person who either grants or knowingly receives the benefit of such dis- 
crimination, or with customers of either of them” unless the price differential is 
justified through one of several defensive provisos enumerated in the act; and 
that when proof has been made of an existing discrimination, “the burden of 
rebutting the prima facie case thus made by showing justification shall be upon 
the person charged with the violation.” 

By these provisions Congress sought to insure the market place that once an 
impartial administrative proceeding disclosed affirmatively, a forbidden price 
discrimination, a cease-and-desist order would issue, unless the violator succeeded 
in proving one of the several authorized defenses, thereby nipping in the bud 
a trade practice which Congress found as a matter of experience has the effect 
of substantially lessening competition and tends to create a monopoly, and that 
such practices are contrary to the public policy of a fair and free competitive 
enterprise system. 

Confirming our statement in this connection, Congressman Patman in a recent 
public release after the committee’s report was issued, said : 

“During the period from 1912 to 1936 the Congress conducted several investiga- 
tions of discriminatory pricing practices. Specifically, a number of such investi- 
gations were undertaken to ascertain the nature, extent, and significance of 
discriminatory pricing so that a determination could be made to legislate or not 
concerning the practice. Those investigations developed that discriminatory 
pricing existed. It was found that the practice was widespread. In general, 
it was found that discrimination was the weapon of large, powerful tradesmen 
and used with damaging effect upon smaller, weaker competitors. Therefore, 
it was concluded that the use of the practice presented a threat to the mainte- 
nance of the free competitive enterprise system which the Sherman Antitrust Act 
was designed to protect.” 

Notwithstanding, the committee instead of recommending legislation to 
strengthen the legislative intent of Congress to carry out the national policy of 
preserving American free enterprise against monopoly and unfair competition, 
urges the adoption of a policy and legislation which would permit open or secret 
price discriminations, and when such discriminations have been finally disclosed 
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before it may be legally eliminated it must be proven that it was intended by the 
violator to injure competition. The adoption of the committee’s recommendation 
will in fact make the enforcement of the price-liscrimination provision of the 
Robinson-Patman Act ineffective if not entirely impossible. In effect, by analogy, 
the committee suggested the premise that when one hits another over the head 
with a brick, he cannot be stopped from continuing to do it again unless it can 
be proven that it hurts. Or to proceed only after the damage was done, which 
premise is corroborated by the committee’s own statement in the report touch 
ing section 3 of the Clayton Act which prohibits exclusive arrangement agree- 
ments, when it said, “The essence of unfairness in an exclusive arrangement 
a marketing tactic is the actual foreclosure of business.” 

The committee as an excuse for its recommendation on this point asserts that, 
“Incidental hardships on individual businessmen in the normal course of com- 
mercial events can be checked by a price discrimination statute only at the 
serious risk of shifting the competitive process itself. * * * We emphasize that 
it is not injury to competitors but adverse effects on competition with parties 
privy to discrimination that the statute expressly forbids.” In other words one 
may kill off competitors as long as he does not effect competition. What an 
inconsistent and illogical interpretation. Continues the committee, “Hence we 
believe that criteria of competitive effect which focus exclusively on individual 
competitor’s sales or profits rather than the health of the competitive process 
literally go beyond the terms of the law.’ What a cold, unsocial, and undemo- 
cratic approach. As if competition could exist without competitors. 

In lieu of effectuating a national policy of orderly, fair, and workable com- 
petition, the majority members of the committee recommend a competitive proc- 
ess based upon primitive jungle warfare, a survival not of the fittest but of the 
toughest; the national public policy of our country will not give such doctrine 
its sanction. In a democratic country espousing free enterprise, there must be 
some rules to govern the struggle of business life, to regulate the conduct of 
men, similar to those applicable to other human relationships. 
tion of trade and competition is as old as economic history. 

We submit the committee’s recommendations with respect to the Robinson- 
Patman Act if adopted by Congress would— 

(1) Abolish our established national policy of a fair and free competitive 
enterprise system of economy ; 

(2) not only impede but prolong and encumber the prosecution of anti- 
trust law violators with the result that such laws would become completely 
unworkable and useless; 

(3) prevent governmental agencies from efficiently and expeditiously 
halting in their incipiency acts and practices which tend to burden and 
lessen competition and/or create monopoly in any line of commerce; 

(4) bring chaos and disruption in the market place to the detriment of 
small business unable to withstand the unfair and monopolistic methods of 
concentrated economic power to the ultimate disadvantage of labor and 
the farmer ; 

(5) bring back the hidden price discriminations which enable favored 
distributors to destroy a weaker and smaller competitor ; 

(6) as Congressman Patman in a recent release concerning the committee 
report, among other things, said: 

“In short, the practical effect of these recommendations is to leave the 
antitrust laws in effect for small business and to remove the antitrust laws 
for big business. 

“As to the big corporations, the recommendations adds up to a protec- 
tion from competition and to a freedom from the rule of law which restrains 
the abuse to great aggregations of economic power. As to small business, 
labor, and farmers, the recommendations are to make these groups open 
targets for the abuse of monopoly power, and to enlarge the antitrust Jaws 
against the organized efforts of two of the groups, labor and farmers, by 
which these segments of our population have in the past sought some 
measure of protection from the abuses of the big corporations.” 

It is our hope that Congress will regard the committee’s report in the light 
in which it is presented, as being biased and not in conformity with experiences 
in the market place, nor in the interest of enhancing the public policy legisla- 
tively expressed after a finding and enactment of laws to effectuate such policy. 
And consider the report as a complete disregard of the President’s mandate to 
recommend legislation that “will strengthen (instead of weaken) our laws to 
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preserve American free enterprise against monopoly and unfair competition.” 
And that Congress will (in view of the confusion of the report) realize the 
need for enacting the H. R. 11 and 8. 11 now pending in Congress to strengthen 
our antitrust laws and memorialize the administrative agencies charged with 
the enforcement of the laws enacted by Congress to enforce them rather than 
fight them and by lack of enforcement thereby nullify the intent and action of 
Congress. 

In conclusion we subscribe to the assertion made by Congressman Patman 


when he said that: “Congressional examination of factual evidence would. 


enable Congress to determine what practices will injure competition, and 
legislate against them, and permit those which in fact promote competi 
tion * * *. Certainly I do not believe, however, that a private group of persons 
who for the most part have been representing antitrust law violators should 
determine the public policy of our country.” 





APPENDIX G 


(Letter of May 12, 1955, from Associated Retail Bakers of America to Senator 
John Sparkman, submitting views on the report of the Attorney General’s 
Committee. ) 

ASSOCIATED RETAIL BAKERS OF AMERICA, 
Washington 4, D. C., May 12, 1955. 
Hon, JouHn J. SPARKMAN, 
Chairman, Select Committee on Small Business, 
Senate Office Building, Washington, D. C. 


Dear SENATOR SPARKMAN: The Associated Retail Bakers of America appreci- 
ates this opportunity to convey to your committee its views concerning the 
recommendation regarding section 2 (c) of the Clayton Act, as amended, in the 
report of the Attorney General’s Committee To Study the Antitrust Laws, as well 
as the consideration of the committee’s staff director, Mr. Stults, in allowing addi- 
tional time in which to prepare our statement. We respectfully request that this 
letter be inserted in the printed record of your committee’s hearings on the report, 
and understand that this will be done. 

The Associated Retail Bakers of America is the national, nonprofit trade 
association of manufacturing retail bakers, who produce bread and other bakery 
products for sale directly to the consumer. The membership consists of approxi- 
mately 1,600 individual proprietors or firms who are direct members and 3,000 
who are affiliated through some 45 regional, State, and local associations. 

ARBA is opposed to various of the recommendations of the Attorney General’s 
National Committee To Study the Antitrust Laws. For example, we disagree 
with various views and recommendations in the report in chapter IV, D. 6., con- 
cerning the “‘Good Faith’ Meeting of Competition Defense,” because their 
general tenor is a weakening of the Robinson-Patman Act prohibitions of de- 
structive price-discrimination. 

“However, the recommendation of the Attorney General’s committee with re- 
spect to section 2 (c) of the Clayton Act, as amended by the Robinson-Patman 
Act, is the one of most immediate and direct interest to retail bakers at this time. 
(Please see pp. 188, 190-193 of the report). 

ARBA is opposed to that recommendation in principle because, contrary to its 
avowed purpose, it would build discrimination into this antidiscrimination act. 

ARBA believes it is shortsighted and unrealistic to say that present interpre- 
tations of section 2 (c) “penalize normal business conduct either wholly harmless 
in market effects, or at least justifiable in terms of defenses authorized in price 
discrimination cases.” The removal of the present absolute proscription in 
section 2 (c) of the Clayton Act, as amended by the Robinson-Patman Act, of 
payment of brokerage by a seller to a buyer or his agent would open the act to 
a practice which Congress found by its very nature lessens competition and 
tends to create a monopoly." 

So-called brokerage, which is not actual brokerage at all, paid by a seller to 
a buyer cannot help but be a price discrimination. 

Depending upon the nature of his products and distribution methods, the size 


1H. Rept. No. 2287, 74th Cong., 2d sess.; S. a No. 1502, 74th Cong., 2d sess. ; and 
P ((C. A. 4, 1939), 102 F. 24 763, 770-771). 
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of his sales and other factors, a seller may sell through either his own employees 
or instead through independent contractors, i. e., brokers. In a situation where 
the seller can more effectively and profitably deal directly with buyers through 
his or its own employee-personnel, it would ordinarily be expected to do so. 
Where, on the other hand, the nature of the product, size of orders, and other 
factors are such that the seller cannot practicably deal direct with customers 
at all through its own employee-personnel, or cannot do so as effectively or 
profitably, it can ordinarily be expected to make use of the services of brokers, 
who, as independent contractors, are in a position to handle the products of 
a number of sellers in contacting the trade and therefore do so at savings to 
all such sellers. 

Whatever method the seller chooses is his method of doing business in the 
particular circumstances, and its cost is one of his costs of doing business. 

To say that a buyer who deals directly with the seller, without the inter- 
vention of a broker, is thereby “rendering a service to” or “performing a function 
for” the seller is entirely fallacious. It would be equally absurd to say that a 
seller by dealing directly with the buyer or its employees, rather than through 
an independent broker employed by the buyer, is thereby performing a service 
to the buyer. 

Yet, that is what the committee seems to suggest, and if this fiction were to 
be accepted, it would permit price discriminations in the guise of allowances 
for such miscalled services, subject to no standards and to no effective limita- 
tions in amount, thus circumventing and rendering meaningless the remaining 
provisions of the act. 

The fictional device of making so-called brokerage payments or allowances to 
buyers who do not buy through brokers was found by Congress to be such 
a peculiarly apt and widespread method of destructive price discrimination 
that it was necessary to bar it absolutely and per se if the other provisions of 
the act were not to be circumvented. 

Necessarily, Congress flatly and absolutely provided that no one should have 
the right to receive commissions, discounts, or allowances on his purchases by 
reason of doing his own buying for the reason that by their very nature such 
concessions can only be spurious, discriminatory, and unjustifiable in terms of 
the defenses authorized by the provisions of sections 2 (a) and 2 (b) of the act— 
a false practice which per se injures competition and tends to monopoly. 

There are, of course, legitimate “services” which the buyer may perform for 
the seller. But the statute in section 2 (d) already recognizes this, and estab- 
lishes a Standard for rendering those services and receiving compensation for 
them, namely, that the services received and allowances given shall be on “pro- 
portionally equal terms” with services received from and allowances accorded 
to the buyer’s competitors. 

Further, the law already permits price differentials which recognize genuine 
distributive functions as between different classes of buyers, since they do not 
have the proscribed adverse effect or threatened effect on competition. 

To permit payment of so-called brokerage discounts or concessions would 
place retail bakers, or any buyers, in the position of competing with each other 
in begging for some amount of brokerage allowance from their sellers, and 
vying with each other for larger amounts. And it is to be expected that if any 
received it, it would be those whose mass buying power forced it which would get 
it, and certainly would get the larger amounts. Even those retail bakers, or 
other buyers, who pooled their resources in a joint buying organization would 
be at a disadvantage in relation to those in other, larger cooperatives as well as 
to larger individual buyers. 

Those are particular and certainly not exclusive illustrations of the infinite 
variety of discriminations the committee’s recommendation could bring about. 

The Associated Retail Bakers of America respectfully submits that the pres- 
ent absolute bar in section 2 (c) of the Clayton Act, as amended, is necessary 
to enable the independent small-business man, including the retail baker, to com- 
pete fairly; and that removal of that restriction and opening up the act to a 
practice which Congress, the courts, and actual business experience have found 
by nature lessens competition and tends toward monopoly can only be harmful 
and destructive. 

Respectfully, 
Wituiam A. QUINLAN, 
General Counsel. 
RicHakRp F.. WILKINS, 
Associate General Counsel. 
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APPENDIX H 


STATEMENT OF MAURICE MERMEY, Director, BuREAU OF EDUCATION ON Farr TRADE 
New York, N. Y., Re Report OF THE ATTORNEY GENERAL'S NATIONAL COMMITTEE 
To STupY THE ANTITRUST LAWS 


The Bureau of Education on Fair Trade is a nonprofit organization whose 
purpose is to develop public understanding of and support for the fair trade laws 
as instruments of public policy. The bureau was established and is supported 
by all segments of the drug industry—manufacturers, wholesalers, and retailers. 
In addition, the bureau’s national advisory committee has representation from 
national retail and wholesale trade associations in other industries concerned 
with fair trade. 

Twenty of these associations, representing in their membership well over 1 
million small-business men, have joined the bureau in opposing the repeal of 
the Federal statutes, the Miller-Tydings and McGuire Acts, which was recom- 
mended by the Attorney General’s National Committee to Study the Antitrust 
Laws. To repeal these Federal statutes would make ineffective and unworkable 
the fair trade laws enacted by 45 States and would have the effect of permitting 
evils in the market place, as noted by the Attorney General’s committee, to go 
completely unchecked. 

The organizations joining with the Bureau of Education on Fair Trade in 
petitioning for the preservation of the Miller-Tydings and McGuire Acts are: 

American Booksellers Association, Association of Retail Clothiers and Fur- 
nishers, Conference of American Small Business Organizations, Federal Whole- 
sale Druggists’ Association, Master Photographic Dealers and Finishers Asso- 
ciation, Motor & Equipment Wholesalers Association, National Association of 
Chain Drug Stores, National Association of Independent Tire Dealers, National 
Association of Retail Druggists. 

Also, the National Association of Retail Grocers, National Association of To- 
bacco Distributors, National Audio Visual Association, National Congress of Pe- 
troleum Retailers, National Electronic Distributors Association, National Fed- 
eration of Independent Business, National Retail Hardware Association, Na- 
tional Wholesale Druggists Association, Retail Tobacco Dealers of America. 
Wholesale Dry Goods Institute, National Association of Wholesalers.. 

Behind these national organizations are more than 1,400 State and local retail 
and wholesale trade associations. 

The Bureau, together with these groups which represent a very substantial 
cross-section of American small business, take the position that the Attorney 
General’s committee has shown a curious preoccupation with fair trade as a 
legal basis for resale price maintenance while remaining strangely silent on the 
other legally accepted bases which account for a larger amount of retail sales 
than fair trade and which do not, as fair trade does, provide safeguards for 
small business against unfair competition. 

There are a number of legal alternatives by which the manufacturer of a trade- 
marked product may establish the retail price of his product in order (1) to 
protect the property value of his trademark which is exposed to injury when self- 
competition is arbitrarily imposed upon it; and (2) to protect the manufacturer’s 
system of mass distribution necessary to sustain the economies of mass produc- 
tion. In addition to the fair trade laws, the manufacturer may use consignment 
selling or dealer franchise arrangements. Moreover, he can control the retail 
price of his product by setting up his own retail outlets or by selling direct to 
the consumer through house-to-house salesmen or mail order operations. 

The Attorney General’s committee did not examine into any of these other 
legal forms of resale price maintenance although the effect upon the consumer 
of establishing a retail price is precisely the same, whatever the legal basis used. 
The committee’s singling out of fair trade for condemnation is ironic; because 
only fair trade requires by law that an article, to be eligible for resale price 
maintenance, must be in free and open competition with articles of similar class 
produced by others. 

Like the antitrust laws, the objective of fair trade is to foster fair competi- 
tion by restraining unfair competition. The report of the Attorney General’s 
committee insofar as it deals with fair trade, is predicated upon the theory that 
competition, ideally, must be free from any restraint. 

A very large segment of the business community believes, however, that theories 
of unrestrained competition, when applied to the market place, fall short of 
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reality and succeed only in placing impossible burdens upon small business 
which, lacking the superior dollar resources of giant competitors, could only 
look forward to bankruptcy under such market place conditions. Small business 
knows, through firsthand experience that free in the sense of unbridled com- 
petition leads to free-for-all destructive price wars among giants and the 
trampling of small business in America. 

The position taken by the Attorney General’s committee with respect to fair 
trade implies that if small business cannot survive under the conditions of free 
competition—to which the committee refers but fails to define—then small busi- 
ness has no right to a place in the American economic scene. Yet the livelihoods 
of some millions of Americans depend upon the welfare of small business. 

Such an attitude toward small business is directly at odds with American 
tradition and with economic, political, and social realities. 

From an economic standpoint, healthy small business is indispensable to the 
American economy as we know it today. The small-business man provides the 
innumerable retail outlets which are so necessary to secure the mass distribu- 
tion of national brands of consumer goods and the economies of large-scale pro- 
duction which such sales volume makes possible. 

From the political standpoint, there is broad agreement that a strong small 
business community is a vital bulwark against the growth of collectivism, super- 
statism or monopolistic domination. The small-business man is an indispensable 
symbol of freedom of opportunity for the individual and the basic democratic 
right to the opportunity to be one’s own boss. 

From the social standpoint, the small-business man plays a vital role. It is 
a simple, if often overlooked, fact that the retailer and wholesaler make important 
contributions at the community and State level. They provide employment. 
They pay taxes which, in their absence, would have to be made up by other seg- 
ments of the community and State. They provide support, participation and 
leadership for community and State projects including education, health, religion, 
recreation and all other forms of voluntary philanthropy and civic improvement. 

The serious impairment of the functioning of small business would imply the 
concentration of economic power among relatively few enterprises whose oper- 
ators could not be expected to make the economic and social contributions of small 
business. 

The public’s stake in fair trade is not only that of consumer and citizen, it 
is also that of wage earner. He consumes most when his income is highest, 
and this is dependent upon a high level of prosperity in a dynamic, expanding 
profit economy. Prices were never so low as in the depression but they offered 
small solace to the consumer who had no job. It should be noted, however, that 
there is abundant evidence that fair trade prices have resisted inflationary pres- 
sures better than any other prices in the country. It should be further noted that 
there is not a single shred of scientific evidence that consumers in non-fair-trade 
areas pay less, over-all, for the articles they buy than consumers pay in fair- 
trade areas. 

There are many who believe that an economy overbalanced by bigness at all 
levels, tends to rigidify rather than to expand. It may well have a formidable 
standing population of unemployed. It will certainly have very few opportuni- 
ties for those who wish to be their own bosses. 

History shows that the American public and its elected representatives recog- 
nize that the well-being of small business is intimately related to the well-being 
of our whole interdependent economy. We do not believe that the American 
public or its elected representatives will now permit small business to be exposed 
to destructive competition through repeal of the Federal statutes necessary to 
make the State fair trade laws effective. 

No less than five committees of the Congress, including the Select Committee 
on Small Business of the United States Senate, probed deeply into the issue 
of fair trade in 1952. After exhaustive examination and the hearing of many 
witnesses both pro and con, the Congress passed the McGuire Act in that year, 
by overwhelming majorities in both Chambers, and the President of the United 
States signed the act into law. 

The Attorney General’s committee, on the other hand, gave little time to fair 
trade and undertook no fresh examination of the facts. We submit that the 
interests, not only of small business but of all segments of our economy, are 


best served by the continuance, rather than repeal, of the Miller-Tydings and 
McGuire Acts. 
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